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The purpose of this document 

The purpose of this detailed document is to: 

1. provide the background to the Cook Islands immigration act review 

2. explain the steps for making new immigration legislation and regulations 

3. describe “framework” immigration legislation  

4. provide you with a revised set of proposals for the immigration legislation 

5. provide you with the information you need to review the proposals for the regulations. 

You do not have to read this whole detailed document but, you are invited to do so. You may comment on any 
or all of proposal being made as part of your feedback on the drafting instructions for the regulations. 

You should review the detailed drafting instructions for the regulations at the same time as you review this 
document. It is entitled Immigration Act review – Proposed Regulations – Consultation– 30 October. 

You may choose to read the summary powerpoint 

This document is accompanied by a powerpoint presentation. The presentation summarises the proposals for 
the new legislation and the regulations. It is entitled Summary of drafting instructions for Cook Islands 
immigration legislation and regulations. 
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Background to the immigration act review 

The Cook Islands Entry, Residence and Departure Act 1971-72 (the ERD Act) is not fit for purpose. It does not 
provide Cook Islands Immigration with the legislative foundation it needs to effectively manage the travel, 
entry, stay and departure of non-Cook Islanders to the Cook Islands. 

Since the ERD Act was enacted there have been major changes in the Cook Islands and in the international 
environment. In the Cook Islands, tourist numbers jumped from approximately 73,000 visitors in the year 2000 
to approximately 160,000 visitors in 20161. The jump in visitors has led to growth in the tourism sector, 
construction sector and other sectors. For example, building approvals jumped from approximately 8,000 in 
2012 to 22,000 in 20162. This growth, combined with decreasing rates of unemployment3 has created a 
shortage of workers in a number of sectors.  

In the international environment, people are becoming increasingly mobile. In 1971, the estimated number of 
air travellers was 332 million4. In the year 2000, it was approximately 1.7 billion, jumping to approximately 3.8 
billion air travellers in 20165.  

People travel nationally and internationally to visit and to work in new places and new countries. Long term 
worker arrivals to New Zealand jumped from approximately 17,000 in 2005 to 42,000 in 20166. The changing 
international environment and increased movement of people requires all countries to think carefully about 
how they attract and facilitate the people they want and need. It also requires all countries to ensure that they 
manage people risks, and maintain the integrity of their borders and immigration systems. 

Effectively managing the travel, entry, stay and departure of non-Cook Islanders, and choosing the people 
wanted and needed, is the sovereign right of the Government of the Cook Islands. It is important to the: 

• success of the Cook Islands, as immigration supports investment and business development, and 

appropriate access to skilled and needed workers. Immigration helps facilitate the tourism industry 

• safety of the Cook Islands, as immigration legislation should help prevent the travel, entry and stay of non-

Cook Islanders with criminal convictions or who are not of an acceptable standard of health 

• security of the Cook Islands, by ensuring that there are provisions to remove or deport non-Cook Islanders 

who do not abide by Cook Islands law, or who are considered a threat or risk to security. 

 

                                                             

1 http://www.mfem.gov.ck/statistics/social-statistics/tourism-and-migration 

2 http://www.mfem.gov.ck/statistics/economic-statistics/key-economic-indicators 

3 http://www.mfem.gov.ck/statistics/economic-statistics/labour-market-indicators 

4 https://data.worldbank.org/indicator/IS.AIR.PSGR?end=2016&start=1970&view=chart 

5 https://data.worldbank.org/indicator/IS.AIR.PSGR?end=2016&start=1970&view=chart 

6 https://figure.nz/chart/10UVRiriSxhyEP6u 
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The principals, and outcome sought, for the immigration act review  

In 2017, the Cook Islands Cabinet approved the following principles for their 2016 immigration policy, and for 
the development of a new immigration act: 

• balance – between security and economic development 

• fairness – burden placed on legitimate travel to be minimised 

• security – checks and processes for a high level of security and penalties sufficient to deter violations 

• Implementation – ensure legislation can be implemented 

• technology – allow for maximum use of technology  

• clarity and openness – readily understood by both Public officials and the Public 

• consistency with relevant international instruments and best practice. 

The overall outcome sought from this immigration act review is new immigration legislation and regulations 

to manage the travel, entry, stay and departure of non-Cook Islanders to support the success, safety and 

security of the Cook Islands. The objectives for the new legislation and regulations are that they are: 

• fair 

• fit-for-purpose  

• future-proofed. 
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Note that the proposals do not represent Government policy 

It should be noted that the detailed proposals do not represent the Government’s policies for the new 
legislation or regulations. The proposals have not yet been reviewed and finally agreed by the Minister of 
Immigration (the Prime Minister) or Cabinet.  

Final Cabinet review, feedback and agreement will occur after stakeholder feedback has been received and 
considered, and drafting has occurred. It is one of the next steps for the immigration act review.  
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Steps for making new immigration legislation and regulations 

A consultant has been engaged to undertake the policy work required to develop drafting instructions for the 
new immigration legislation and regulation. The development of drafting instructions for new immigration 
legislation was the first step in the process to draft an Immigration Bill. Consultation was undertaken on the 
proposed drafting instructions in May 2018. 

The second step is to develop drafting instructions for the accompanying immigration regulations. Then the 
drafting instructions can be issued to the Parliamentary Counsel Office (PCO). Proposals for the regulations 
are what is being consulted on in this consultation round – this document is provided for information – 
however you are welcome to comment upon it as well. 

Once the draft instructions for the legislation and regulations have been issued to PCO, the drafting process is 
undertaken. PCO’s final draft of the legislation needs to be approved by Cabinet and introduced to Parliament. 
Then, with Parliament’s approval, formal consultation through the Select Committee process will occur. 

The new legislation and regulations will not become law until the Parliamentary process and formal 
consultation process has been concluded. The Immigration Bill must be passed into law by Parliament. At this 
time, the implementation process can begin in Cook Islands Immigration. Implementation may take some time 
as it will result in change for all stakeholders to the immigration system. 

Picture of the steps in the process for making new immigration legislation 
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“Framework” immigration legislation supported by regulations 

It is proposed that the new legislation is “framework” immigration legislation supported by regulations and 
immigration policies. This means the legislation will contain important rights, like the rights of Cook Islanders 
to travel to, enter and be in the Cook Islands, and the rights and entitlements of permanent residents and 
other visa and permit holders. It will also contain important rules, like the rules about who is prohibited from 
travelling to the Cook Islands and the rules and responsibilities of carriers, employers and education providers. 

Along with important rights and important rules that are decided by Parliament, the new legislation will set 
out a framework that enables the high level criteria and conditions for permanent residence, and for visas for 
travel and permits for stay to be contained in regulations.  

The proposed Regulations will be decided by Cabinet and support through operational policies decided by the 
Minister (on advice from the Principal Immigration Officer). This will create the flexibility needed for the new 
legislation and regulations to be fit for purpose when passed and into the future. 

Picture of “framework” immigration legislation and regulations 
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Purpose of the new immigration legislation and regulations 

An Act to manage the travel, entry, stay and departure of non-Cook Islanders to support the success, safety and security of the Cook Islands 

Part 1: Core provisions 

Purpose of the core provisions section 

The core provisions section should include important definitions, such as the definition of a Cook Islander and a definition of the Cook Islands. It will provide 
part of the framework that underpins the immigration system. 

The core provisions section should set out the rules about who is prohibited from travelling to, entering and staying in the Cook Islands. It should also set out 
the requirement for non-Cook Islanders to hold a visa for travel to and a permit to stay in the Cook Islands (unless they are exempt or waived). 

Commencement date 

The legislation will need a commencement date that supports an orderly transition from the Entry, Residence and Departure Act 1971-72 to the new 
legislation. An order in council might be the best way to go about this. 

Key provisions Reason for provision 

This Act come into force on the date set out in an order in council To enable a date to be set, once transitional arrangements are in place 
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Key definitions 

Outlined below are some of the key terms that should be included in the interpretation section of the new legislation. Parliamentary Counsel Office may have 
a view on other terms that require, or would benefit from, definition that should be included in this section. Therefore, the list below does not represent all 
the things that may be defined in the draft immigration bill. 

Key provisions Reason for provision 

“Absolute discretion”: 

Means that: 

• the matter or decision may not be applied for; and 

• if a person purports to apply for the matter or decision, there is no 
obligation on the decision maker to: 

o consider the purported application; or 

o inquire into the circumstances of the person or any other 
person; or 

o make any further inquiries in respect of any information 
provided by, or in respect of, the person or any other person 

AND 

• whether the purported application is considered or not the decision 
maker is not obliged to give reasons for any decision relating to the 
purported application, other than the reason that this section applies 

There will be a number of provisions in the Act that may enable decisions to 
be made in special or exceptional circumstances. Where this is the case, 
there should be no right to apply for the decision to be made, no reasons 
should be required and the decision making power should not be 
challenged. In these cases, the decision will be in the “absolute discretion” 
of the decision maker. 

No policies or processes can be built around the exercise of “absolute 
discretion” as this is contrary to the way the provision works. This provision 
will need careful drafting as it will limit natural justice in these special or 
exceptional circumstances where decisions are made outside normal 
practice 

“Administrative error”  

Means that a visa or permit was granted: 

• to a Cook Islander; 

• in contravention of: 

o the provisions of this Act; or 

o regulations made under this Act; or 

The Act should provide a lawful way to cancel visas and permits that 
shouldn’t have been granted in the first place. This provision is needed to 
clarify where visas and permits can be cancelled due to administrative error 
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Key provisions Reason for provision 

o a decision made in absolute discretion; or 

o to a prohibited person 

“Alternative health test” 

Means a health test that is specified in policy and is not a “full health test”. 
An alternative health test will detail all the matters that must be examined 
or tested by an approved panel physician so that an applicant can provide 
evidence of an acceptable standard of health 

To enable Cook Islands Immigration to establish a set out an alternative 
health test (instead of a full health test) that can be used as evidence of an 
acceptable standard of health. 

The test could leverage from the test in New Zealand, Australia, and/or 
Canada but could be specifically designed by Cook Islands Immigration in 
conjunction with the Chief Medical Officer, and then approved by the 
Minister. It could be focussed on the areas of health most appropriate to 
assess for a particular visa or permit class or type where it is decided that a 
full health test is not required. 

The reason for enabling the specification in policy is to create a useful level 
of flexibility, so the requirements could be readily changed if necessary, 
without the need for Cabinet approval for such a technical matter 

“Approved panel physician” 

Means a person or organisation that is prescribed in regulations or specified 
in policy as a person or organisation that can undertake medical screening 
to support an applicant for a visa or permit to demonstrate an acceptable 
standard of health 

To enable Cook Islands Immigration to establish a set of panel physicians 
that are approved for the purposes of any required immigration medicals. 

The panel could leverage from the panel network set up by New Zealand, 
Australia, and/or Canada, and could include other physicians identified by 
Cook Islands Immigration in conjunction with the Chief Medical Officer, and 
then approved by the Minister. 

The reason for having an approved panel physician would be to prevent 
fraud and the falsification of medical records and requirements associated 
with a non-Cook Islander being an acceptable standard of health. New 
Zealand, Australia and Canada all impose strict obligations on their panel 
network and monitor and audit their behaviours. 

The reason for enabling the specification in policy is to create a useful level 
of flexibility so, if the New Zealand panel changed (and in particular a 



NOT GOVERNMENT POLICY 

12 

 

Key provisions Reason for provision 

physician was removed), the Cook Island panel could be readily changed 
without the need for Cabinet approval 

“Arrival”: 

Means in relation to a: 

• craft, includes the arrival of the craft, whether lawfully or unlawfully, in 
the Cook Islands from a point outside the Cook Islands whether or not 
the craft lands at, hovers above, berths, moors, anchors, or stops at, or 
otherwise arrives at any place within the Cook Islands 

AND 

• person, means the entry of the person by any means, whether lawfully 
or unlawfully, into the Cook Islands from a point outside the Cook 
Islands; and “arriving” and “arrived” have corresponding meanings 

To clarify what it means to arrive in the Cook Islands. This definition is taken 
from the Customs, Revenue and Border Protection Act 1992 for consistency 

“Biometric information” 

Means one or more of the following kinds of personal information: 

• a photograph of all or any part of the person’s head and shoulders 

• impressions of the person’s fingerprints 

• a scan of the person’s irises 

To clarify what is biometric information for the purposes of the Act. This is a 
future-proofing provision, to provide for developments in the Cook Islands 
Immigration systems and in border control systems 

“Cook Islands”: 

Means: 

• the land and the waters enclosed by the outer limits of the territorial 
sea of the Cook Islands (as provided for in Sections 3 of the Territorial 
Sea and Exclusive Economic Zone Act 1977) 

AND 

To make clear the geographic area to which the immigration legislation 
would apply, and in which Cook Islands Immigration can regulate the travel 
to, entry, stay and departure of non-Cook Islanders.  

This definition should be drafted similarly to the Customs, Revenue and 
Border Protection Act 1992 for consistency. It clarifies the definition 
proposed in the 2016 immigration policy 
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Key provisions Reason for provision 

• includes the contiguous zone of the Cook Islands (as described in section 
7A of the Territorial Sea and Exclusive Economic Zone Act 1977)  

“Craft”: 

Means any form of aircraft, ship, or other vehicle or vessel capable of being 
or intended to be used to transport any person to or from the Cook Islands 
from or to any country outside the Cook Islands 

To ensure it is clear about to what and to whom the carrier obligations apply 

“Carrier”: 

Means the owner or charterer of the craft and: 

• if the owner or charterer is not in the Cook Islands, includes the agent in 
New Zealand of the owner or charterer; and 

• if there is no agent in the Cook Islands, includes the person in charge of 
the craft 

To ensure it is clear about what and to whom the carrier obligations apply 

“Designated Officer”: 

Means a person who is designated by the Principal Immigration Officer to 
exercises powers and functions under this Act 

To enable certain immigration powers and functions to be granted to person 
who is not an Immigration Officer. This person may be someone on an outer 
island who can support the effective functioning of the immigration system. 

Of note, not all the powers granted to an Immigration Officer are granted to 
a Designated Officer. But, Immigration Officer powers can also be delegated 
to these people. This might depend on their experience and training 

“Designated place”: 

Means a place designated by the Principal Immigration Officer as a place in 
which all craft and all persons can arrive and depart from the Cook Islands 
to meet their arrival and departure obligations under this Act 

To enable places of entry and departure to be designated by the Principal 
Immigration Officer, so that all craft and people either have to report at this 
place or to a Designated Officer. This will allow ports, airports and other 
places to be designated. This power is necessary to manage entry and 
departure controls in the outer islands 
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Key provisions Reason for provision 

“Full health test” 

Means a health test that is specified in policy and details all the matters that 
must be examined or tested by an approved panel physician so that an 
applicant can provide evidence of an acceptable standard of health 

To enable Cook Islands Immigration to establish a set out a health test that 
can be used as evidence of an acceptable standard of health. 

The test could leverage from the test in New Zealand, Australia, and/or 
Canada, and could include other examinations or test identified by Cook 
Islands Immigration in conjunction with the Chief Medical Officer, and then 
approved by the Minister 

The reason for enabling the specification in policy is to create a useful level 
of flexibility, so as if the New Zealand requirements changed the Cook Island 
requirements could be readily changed if necessary, without the need for 
Cabinet approval. In New Zealand, there are some “bulk testing” discounts 
that come with the New Zealand health test. Levering these could help 
reduce the cost for applicants 

“Independent third party”: 

Means, for the purpose of this Act, a person who is not the Minister, 
Principal Immigration Officer, an Immigration Officer or Designated Officer 

To enable an independent person to be nominated to support a minor 
where they do not otherwise have a parent or guardian. This is a “just in 
case” provision and will be useful for meeting United Nations Conventions 
on the Rights of the Child (UNCROC) obligations 

“Intern”: 

Means, a student or trainee who is engaged by an intern provider under a 
written agreement, sometimes without pay, in order to satisfy the 
requirements for a qualification or gain work experience immediately 
following the receipt of a qualification 

To enable a Study Visa and Permit policy to specifically provide for 
internships, and to be clear that an intern is not an employee or a worker 
under an employment contract 

“Intern provider”: 

Means, any person, or registered business or organisation that engages an 
intern under a written agreement that is not an employment contract for 
the purpose of supporting the intern to satisfy the requirements for a 
qualification or to gain work experience immediately following the receipt 
of a qualification 

To have a clear definition of an intern provider so that responsibilities can 
be placed on that provider. The definition should be drafted broadly as there 
are a range of Government and non-Government businesses and 
organisations that can be intern providers and engage interns 
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Key provisions Reason for provision 

“Internship”: 

Means, a position offered by an intern provider and undertaken by an 
intern, under a written agreement (that is not an employment contract) and 
for a set period of time, to enable the intern to satisfy the requirements of 
a qualification or gain work experience immediately following the receipt of 
a qualification, and for the purposes of this Act is not “work in the Cook 
Islands” regardless of whether the internship includes gain or reward that is 
other than an annual salary (or part thereof) 

To separate internships from employment, while still enabling an intern to 
receive some gain or reward such as an hourly rate for their work. But, to 
address the situation where some employers use internships as an 
alternative to employer sponsored work, escaping the obligations to engage 
non-Cook Islanders on lawful terms and conditions, and with employment 
contracts. 

This is a difficult provision to craft, and guidance will be happily accepted 

“In transit”: 

Means arriving in the Cook Islands from another country while in transit to 
another overseas destination, not intending to enter or having permission 
to enter or stay in the Cook Islands 

To make clear what transit means, to support the Transit Visa provisions 

“Low TB risk country”: 

Means one or more country or countries that are specified in policy as being 
low risk for contracting tuberculosis (TB) 

To enable a list of countries that are considered to be low risk for contracting 
TB to be specified in policy and used as part of the criteria for acceptable 
standard of health. 

The list could leverage from that in New Zealand, Australia, and/or Canada, 
and could be developed by Cook Islands Immigration in conjunction with the 
Chief Medical Officer, and then approved by the Minister. 

The reason for enabling the specification in policy is to create a useful level 
of flexibility, so as if the New Zealand requirements changed or if new of 
different countries emerged as a risk to the Cook Islands the list could be 
changed without the need for Cabinet approval 

“Member of a gang of concern”: 

Means, a person who is in an association, or is seeking membership to an 
association of concern as determined by the Minister or Principal 
Immigration Officer, comprising three or more individuals who: 

To have a definition of a gang member that can be used for the purposes of 
prohibiting non-Cook Islanders from travelling to and staying in the Cook 
Islands and to enable the deportation of non-Cook Islanders who become 
gang members. 
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Key provisions Reason for provision 

• collectively identify themselves by adopting a group identity that uses 
one or more of the following: 

o a common name 

o a rite, ritual, pledge or similar to determine membership 

o slogan 

o identifying sign 

o symbol 

o tattoo or other physical marking 

o style or colour of clothing 

o hairstyle 

o hand sign 

o graffiti 

• use the group identity to do one or more of the following: 

o create an atmosphere of fear or intimidation 

o engage in violence against persons or other gang members 

o engage in or support engagement in criminal activities 

o seek to exercise control over particular locations or regions 

o seek to exercise control over particular activities or events 

o seek to exercise control over particular people or groups 

This provision is necessary to address the increasing concern about, and risk 
associated with, the establishment of outlaw criminal motorcycle gangs in 
the Cook Islands. 

This is a difficult provision to craft, and guidance will be happily accepted 

“Minor:” 

For the purposes of the Act, a minor is a person under the age of 18 years of 
age 

To clarify who is a minor for immigration purposes. 

A minor, for immigration purposes, would usually be someone under the 
age of 18 years old. A single definition of a minor would be consistent with 
the UNCROC but is not consistent with the 2016 immigration policy 
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Key provisions Reason for provision 

“Non-Cook Islander”: 

Means any person who does not meet the definition of a Cook Islander as 
described in this Act 

To clarify to whom this Act will apply. 

A non-Cook Islander includes honorary permanent residents and Permanent 
Residents, along with other non-Cook Islanders 

“Permit”: 

Means an entry in the records of Immigration Cook Islands having the effect 
and entitlements as described in this Act to stay in the Cook Islands 

To clarify the meaning and effect of a permit 

“Person in charge of a craft”: 

Means the master, captain, pilot in command, driver, or other person for 
the time being responsible for the craft 

To ensure it is clear about what and to whom the carrier obligations apply 

“Study”: 

Study means to undertake compulsory education, or complete secondary 
schooling. It includes undertaking a course at a Government school or 
register private school, or undertaking an internship as defined by this Act. 
It does not include a course excluded, or excluded for a particular purpose, 
from this definition by regulations or policies made under this Act 

To ensure there is a definition of study to support Study Visa and Permit 
regulations and policies 

“Visa”: 

Means an entry in the records of Immigration Cook Islands having the effect 
and entitlements as described in this Act to travel to the Cook Islands 

To clarify the meaning and effect of a visa 

“Volunteer”: 

Means to freely offer and take part in an activity or undertake a task without 
any gain or reward such as payment in hourly rate wages or an annual 
salary, or in-kind payment through the provision of such things as room, 
board, food, clothing or other material goods 

To have a clear definition of volunteer. 

Having a clear definition of a volunteer may enable “true” volunteers to be 
excluded from Work Visa and Permit requirements. Situations such as the 
New Zealand Volunteers Abroad Programme and “voluntourism”, along 
with community-based volunteering which might include bed and board 
could be specifically managed through work, visitor or special visa policy 
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Key provisions Reason for provision 

“Work”: 

Means, to undertake any activity in the Cook Islands for gain or reward, 
including payment such as hourly rate wages or an annual salary, 
accommodation or board, or living allowances or a stipend but does not 
include: 

• an internship, under a written agreement, where a non-Cook Islander is 
on a Study Visa and Permit granted by Cook Islands Immigration and is 
complying with any conditions of that visa or permit 

• or any other activity excluded, or excluded for a particular purpose, from 
this definition by regulations or policies made under this Act 

To have a clear definition of work in the Cook Islands, to enable a 
differentiation between in-country hourly rate wage or annual salary 
earning works and others such as interns and true volunteers. It necessary 
to support the new visa and permit framework and system, and to address 
mis-use of internships. 

The provision enabling certain activities to be excluded in regulations or 
policies is based on the New Zealand approach which gives some flexibility 
to define work further under particular visa and permit classes and/or types. 
This is a difficult provision to craft, and guidance will be happily accepted 
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Certain non-Cook Islanders are prohibited from entry 

The provisions below are needed to provide for categories of non-Cook Islands to be prohibited from entry, either permanently, or for a period of time unless 
their prohibition is waived in “absolute discretion”. And, to provide that those non-Cook Islanders who are prohibited but otherwise do enter are unlawful 
and liable for removal or deportation. 

Serious offences or issues: Permanent prohibition unless waived by the Minister 

Key provisions Reason for provision 

Certain non-Cook Islanders are prohibited and cannot be granted 
permanent residence or any other permission to travel to, enter or stay in 
the Cook Islands unless their prohibition is waived by the Minister. This 
includes non-Cook Islanders who: 

• on reasonable grounds are believed to be likely to undertake an action 
or actions, or engage in an activity or activities, that will be contrary to 
the values of the Cook Islands, its culture and its community 

• on reasonable grounds are believed to be likely to commit an offence 
in the Cook Islands that is punishable by imprisonment as determined 
by the Minister 

• on reasonable grounds are believed to be a member of a gang of 
concern as determined by the Minister or Principal Immigration Officer 

• on reasonable grounds are believed to be a threat to security, defence 
or public order  

• on reasonable grounds are believed to have engaged in, or claimed 
responsibility for, an act of terrorism outside the Cook Islands  

• on reasonable grounds are believed to be a member of, become 
members of or adheres to any organisation or group of people that has 
engaged in, or has claimed responsibility for an act of terrorism outside 
the Cook Islands 

• on reasonable grounds are believed to be, or become, subject to 
immigration related sanctions imposed by the United Nations 

These proposals provide the foundation for preventing certain classes of non-
Cook Islanders from being allowed to travel, enter or stay in the Cook Islands.  

The provision covers non-Cook Islanders who are reasonably believed to be 
likely to commit an offence or may be a threat or risk to security. 
Consideration of Part 15 of the Crime Bill should be given in the drafting. 

The proposed categories are generally consistent with the provisions for 
removal and deportation, and with modern immigration legislation.  

All the prohibition provisions should apply to all non-Cook Islanders, including 
applicants for permanent residence 
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Key provisions Reason for provision 

Only the Minister (in absolute discretion) can grant a waiver to a non-Cook 
Islander prohibited for serious offences or issues. Where a waiver is made, 
the Minister may place conditions on the waiver, visa or permit that is then 
granted to the person. 

The Minister may take advice from or received information from any 
person when considering a waiver. 

This is a non-delegable power 

There are some circumstances, where the provisions prohibiting a non-Cook 
Islander may need to be waived. For example, a person has been accused of 
being a terrorist by a regime that does not operate with the same legal 
principles as the Cook Islands or, there is other good reason to allow them to 
come to the Cook Islands. 

It is recommended that this is a non-delegable power. This is because these 
are significant and serious decisions. 

If a prohibition is waived the usual requirements will apply being that the 
non-Cook Islander falls under a visa/permit exemption or they undertake the 
usual application and decision-making process. The condition on the waiver 
might be that they must make an application 

Other offences or issues: Temporary prohibitions unless waived by the Principal Immigration Officer 

Key provisions Reason for provision 

Certain non-Cook Islanders are prohibited and cannot be granted 
permanent residence or any other permission to travel to, enter or stay in 
the Cook Islands - unless their prohibition is waived by the Principal 
Immigration Officer. This includes non-Cook Islanders who: 

• hold a debt to the Crown arising from their obligations, responsibilities 
or entitlements, or as a result of their actions or inactions, or an offence 
or penalty under the provisions of this Act or any other Act 

• are serving a ban from entry under the provisions of this Act or have 
been removed or deported from any other country, regardless of 
whether they are subject to a prohibition or ban on re-entry to that 
country 

• have been convicted of any offence, in the Cook Islands or overseas, 
and sentenced to a term of imprisonment of greater than one year or 

These proposals provide the foundation for preventing certain classes of non-
Cook Islanders from being allowed to travel, enter or stay in the Cook Islands 
including where they have debt to the Crown, are serving a ban or have be 
removed or deported from any other country. 

This is a “catch all” provision that modernises the current prohibition 
provisions and should apply to all non-Cook Islanders, including applicants for 
permanent residence. 

The proposed new provisions will remove the limitation of a non-Cook 
Islander being convicted or imprisoned for an offence in the past 5 years and 
the current exemptions in sections 10, 11 and 12 of the current ERD Act. The 
2016 immigration policy refers to “serious crime” and this proposal provides 
more detail about what that means. 
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Key provisions Reason for provision 

more regardless of how that offence and conviction was described in 
the overseas jurisdiction, and the term of sentence actually served 

• have been convicted of more than one offence, in the Cook Islands or 
overseas, for which the combined terms of imprisonment would be 
greater than one year or more regardless of how that offence and 
conviction was described in the overseas jurisdiction, and the term of 
sentence actually served 

• are not an acceptable standard of health as they may be likely to be a 
danger to public health; and/or to impose significant costs or demands 
on Cook Island’s health services or special education services 

Only the Principal Immigration Officer (in absolute discretion) can grant a 
waiver to a non-Cook Islander prohibited for other offences or issues.  

The Principal Immigration Officer may take advice from any person when 
considering a wavier and must take advice from the Chief Medical Officer 
(or their delegate) if considering a waiver to the acceptable standard of 
health. 

Where a waiver is made, the Principal Immigration Officer may place 
conditions on the waiver, visa or permit that is then granted to the person. 

This is a delegable power 

The Chief Medical Officer advice is also delegable 

As with the above, there are some circumstances, where the provisions 
prohibiting a non-Cook Islander may need to be waived. For example, a 
person may not have an acceptable standard of health, but it is in the best 
interests of the Cook Islands to allow them to enter. Where the acceptable 
standard of health is waived, the Chief Medical Officer’s advice should be 
sought as they are likely to be best placed to provide advice on the 
implications of any decision for Cook Island health services. 

It is recommended that this is a delegable power. This is because making a 
decision about a waiver in these circumstances is less significant. It may be 
helpful to the effective functioning of the immigration system if Immigration 
and Designated Officers are able to make waiver decisions at the border 
where health declarations or minor offences are declared on the arrival card. 
This is the situation most likely to occur. Public Health Officers are in 
attendance at the airport. 

As with the provisions above a prohibition is waived the usual requirements 
will apply being that the non-Cook Islander falls under a visa/permit 
exemption or they undertake the usual application and decision-making 
process. The condition on the waiver might be that they must make an 
application 
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Administrative provisions regarding prohibitions 

Key provisions Reason for provision 

Carry over section 5 of the Entry, Residence and Departure Amendment 
Act 2017 (inserting new provisions 9A into the Entry, Residence and 
Departure Act 1971-71) with any necessary revisions for consistency. 

Extend the 9A to enable a notice to be made about any non-Cook Islander 
who may be the subject of a prohibition. 

Provide that any prohibitions apply regardless of whether a notice is issued 
and even if the expiry of the notice is different to the expiry of any 
prohibition period. 

This general provision or the revised 9A provision (however drafted) should 
make it clear, that the prohibition applies regardless of whether a notice is 
issued to the prohibited person, carrier or person in charge of a craft, and 
regardless of when or where it is issued. 

The making of a notice is a delegable power 

To carry over a relatively new provision in the current ERD Act allowing a 
notice to be made and given about certain non-Cook Islanders prohibited 
from entry. 

Section 9A may, however, need revision in terms of the more general 
provisions regarding prohibitions on entry proposed here and will need to 
clearly be a delegable power to enable notices to be made by Cook Islands 
Immigration. This is because the nature of the power may require it to be 
used at the last minute, either after a non-Cook Islander has checked in on a 
flight or the flight is en-route to the Cook Islands – it may not always be 
possible to seek and secure the Minister’s authorisation on a notice 

Any non-Cook Islander who is a prohibited person, and who intends to 
transit through, travel to, enter and/or stay in the Cook Islands must 
contact Cook Islands Immigration to discuss this intent. 

A discussion with Cook Islands Immigration in no way constitutes 
consideration of a waiver of the person’s prohibition on transit, travel, 
entry or stay. Its primary purpose is to enable Cook Islands Immigration to 
clarify the provisions of this Act and the person’s prohibition from the Cook 
Islands 

This provision places an obligation on a prohibited non-Cook Islander to 
contact Cook Islands Immigration if they have any intention to travel to the 
Cook Islands. 

This provision will be useful for Cook Islands Immigration information on the 
website, as it makes it clear that a prohibited person must contact Cook 
Islands Immigration. It won’t stop those people who may try and deliberately 
deceive Immigration Officers 
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All non-Cook Islanders to hold a visa for travel and permit for stay unless they are exempt 

The provisions below place an obligation on all non-Cook Islanders who are not honorary permanent residents or permanent residents to hold a visa for travel 
and permit to stay in the Cook Islands unless they are exempt from the requirements through the Act or through the regulations, or their requirement to hold 
a visa and permit is waived. The provisions clearly state that those non-Cook Islander who do not have a permit, where required, are unlawfully in the Cook 
Islands. 

All non-Cook Islanders to hold a visa for travel and permit for stay unless they are exempt 

Key provisions Reason for provision 

Non-Cook Islanders who are not honorary permanent residents or 
permanent residents must have a visa to travel to and a permit to stay in 
the Cook Island - unless they are exempted from visa and permit 
requirements or this requirement is waived 

This provision provides an important foundation for the new immigration 
legislation and a more modern and fit-for-purpose immigration system – it 
enables the regulation of the travel to and stay of non-Cook Islanders. The 
exemption and waiver provisions will mean that not every non-Cook Islander 
will need to have a visa and/or permit but that the Government can control, 
and change the exemptions (to the benefit of the Cook Islands). 

Providing for exemptions and waivers would mean that there was not a 
“universal” requirement to hold a permit to stay in the Cook Islands.   

A universal requirement may be difficult to fully implement and may not be 
necessary if there are any clearly defined classes of non-Cook Islander that 
are low risk. This has been a key point for discussion but providing for 
exemptions appears to be generally consistent with the 2016 immigration 
policy (which is a little confusing) and the feedback received during the initial 
consultations with government officials. 

There can be two types of exemptions, those set out in: 

(1) the new legislation, applying to, for example, the Head of State or other 
clearly defined and important people, and  

(2) regulations. The powers to grant exemptions in regulations sit with the 
administrative provisions for visas and permits. This is discussed further 
below 
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Key provisions Reason for provision 

The exemptions can be made with any conditions considered appropriate for 
the class of non-Cook Islander (for example – for 21 day visits only for tourist 
from low risk countries). 

Waivers to requirements may be made in special or exceptional 
circumstances and should only be made for individuals, not classes or types 
of non-Cook Islander 

Only one visa along with only one permit can be held by a non-Cook 
Islander at any time 

To clarify that non-Cook Islanders cannot hold multiple visas or multiple 
permits. They may hold both a single visa for travel and permit for stay at the 
same time. 

This is a provision that will assist with tidiness in the legislation. If there was 
confusion about which visa a non-Cook Islander was to hold, it should be 
assumed to be the one with the most entitlements or that granted the 
greatest benefit to the non-Cook Islander 

The Minister can grant a waiver to an individual non-Cook Islander (in 
absolute discretion) to the requirement to hold a visa and/or have a permit 
to stay in the Cook Islands and may place conditions on the waiver. 

This is a non-delegable power 

There are some special or exceptional circumstances, where the requirement 
to hold a visa or to have a permit to stay may need to be waived. For example, 
a dignitary that is not otherwise exempt through the new legislation or 
regulations is coming to the Cook Islands for a special purpose. 

The provision should be framed so that the Minister’s power to grant a waiver 
is for individuals only, not classes of non-Cook Islanders (as this should be 
done by way of regulations with Cabinet oversight). 

It is recommended that this is a non-delegable power. This is because waivers 
are significant and serious decisions; they essentially waive immigration rules 
for the non-Cook Islander 
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Non-Cook Islanders who are exempt in the new legislation and their obligations 

Key provisions Reason for provision 

The following non-Cook Islanders are exempt from the requirements to 
hold a visa for travel and a permit to stay in the Cook Islands: 

• honorary permanent residents and permanent residents 

• the Head of State 

• the Heads of State of other countries or nations visiting the Cook 
Islands for official purposes associated with their role 

• the official representatives and party, spouse and dependents to any 
Head of State visiting for official purposes fulfilling their role support 
the Head of State  

• any person entitled to diplomatic privileges and immunities under Part 
1 or Part 2 of the Diplomatic Privileges Immunities Act 1968 and their 
spouse and dependents with them for official purposes 

• any person entitled to consular privileges and immunities under the 
Consular Privileges Immunities Act 1968 and their spouse and 
dependents with them for official purposes 

• any person entitled to privileges and immunities under the New 
Zealand Representative Act 1979-80 and their spouse and dependents 
with them for official purposes 

• any Judge of the High Court or of the Court of Appeal and their spouse 
and dependents with them for official purposes 

• any member of a visiting force (including members of the civilian 
component of a visiting force, spouses or dependents) or crew 
members of any military craft transporting such people to Cook Islands 
who will stay in the Cook Islands 

o at the request or with consent of the Government of the Cook 
Islands, and 

This provision sets out the classes of non-Cook Islanders should be exempt in 
legislation from visa and permit requirements. 

Current exemptions are in section 3 of the current ERD Act and extend to 
diplomats, consular officials, judges and military. The current exemption for 
military is very broad, and this proposal will narrow it. 

It is also proposed that the new legislation exempt the Head of State (the 
Queen) and other Heads of State and their official representatives visiting for 
official purposes associated with their role.  

These proposals clarify the 2016 immigration policy document. It may be that 
honorary permanent residents and permanent residents need to be included 
in this provision for the avoidance of doubt – however, it would be preferable 
not to classify them as “exempt people” 
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Key provisions Reason for provision 

o in the ordinary course of the member’s duty or employment 

All non-Cook Islanders, except honorary permanent residents and 
permanent residents, exempt from the requirements to hold a visa for 
travel and a permit to stay in the Cook Islands must, 14 working days prior 
(or at another time agreed by the Principal Immigration Officer in “absolute 
discretion”) to their departure to the Cook Islands, provide Immigration 
with their: 

• full names 

• dates of birth 

• nationality 

• travel document identification number 

• travel document country of issue 

• intended date of arrival 

• intend place of entry 

• intended length of stay 

• intended date of departure 

• intended place of departure 

A failure to provide Cook Islands Immigration with the required information 
results in any exemption from the requirement to hold a visa or permit 
being void. The person may not be permitted to travel to and stay in the 
Cook Islands 

This provision ensures that Cook Islands Immigration has advance notice of 
the arrival of any non-Cook Islander that may be exempt from visa and permit 
requirement. This will ensure that there can be appropriate planning for the 
arrival of any Heads of State or important dignitaries, and that Cook Island 
Immigration will maintain knowledge of all arrivals and departures. 

It is not necessary to place this requirement on honorary permanent 
residents and permanent residents as they should generally be residents of 
the Cook Islands – their circumstances are different. It may not be necessary 
to include them in this clause at all. Happy for PCO’s advice on this 

 

All non-Cook Islanders exempt from visa and/or permit requirements must 
comply with the obligations on all people arriving and departing the Cook 
Islands to report to a designated place or Designated Officer within 48 
hours and provide the prescribed information. 

It is essential to the effective functioning of the immigration system that all 
arrivals and departures are recorded. This provides for that and supports the 
provision contained in the Part 4  
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Key provisions Reason for provision 

This obligation is imposed on a non-Cook Islander regardless of their 
exempt status 
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Visas for travel to, and permits for stay in, the Cook Islands 

The provisions set out the requirement to hold a visa for travel and a permit for stay in the Cook Islands unless exempt.  

Key provisions Reason for provision 

A non-Cook Islander must apply for a visa for permission to travel to Cook 
Islands unless exempt from the requirement or this requirement is waived  

To require all non-Cook Islanders to apply for a visa to travel to the Cook 
Islands unless they are exempted in the legislation or regulations, or the 
requirement is waived (in special or exceptional circumstances).  

The visa for travel requirement should apply to the non-Cook Islanders that 
Cook Islands Immigration wants to assess before they travel to the Cook 
Islands. It enables their plans to be scrutinised in advance. 

The term ‘visa’, can cause confusion as it is sometimes used not only for the 
basic permission to travel, but also for the permission to enter granted on 
arrival, and stay, to live, work or visit.  

It is recommended that the term “visa” is used only in reference to the 
permission to travel. And, that the term “permits” for the permission to stay. 
This makes the legislation far easier to draft and to use. 

A key question for drafting is the best place for these clauses. 

Another point to be made is that non-Cook Islanders subject to visa and 
permit waivers should not be excluded from having conditions attached to 
their waiver or obligations such as sponsorship or bonds imposed (unless 
this is clearly specified in these drafting instructions) 

A visa gives a non-Cook Islander permission to travel to the Cook Islands 
consistently with any conditions on their visa.  

Holding a visa, or being exempted or waived from visa requirements it does 
not guarantee the grant of a permit to stay in the Cook Islands upon arrival 

It is important to clarify what entitlements a visa gives non-Cook Islanders. 

The limitation on the rights of a visa holder provides some flexibility to deny 
entry and a permit if new information is discovered between the time a visa 
is granted and travel commences 
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Key provisions Reason for provision 

A non-Cook Islander must apply for a permit to stay in the Cook Islands 
unless exempt from the requirement or this requirement is waived 

Provision requires all non-Cook Islanders to apply for a permit to stay in the 
Cook Islands unless they are exempted in the legislation or regulations, or 
the requirement is waived (in special or exceptional circumstances). 

The requirement to apply for a permit should be linked to the non-Cook 
Islander’s visa requirements. There may be a requirement to apply for a visa 
and permit together, offshore. 

Non-Cook Islander who travel visa-free and can apply for and be granted a 
permit on arrival (using the arrival card as an application). These non-Cook 
Islanders are likely to be lower risk citizens of certain countries or people of 
a particular type. 

Another point to be made is that non-Cook Islanders subject to visa and 
permit waivers should not be excluded from having conditions attached to 
their waiver or obligations such as sponsorship or bonds imposed (unless 
this is clearly specified in these drafting instructions) 

A permit gives a non-Cook Islander permission to stay in the Cook Islands 
(consistently with any conditions on their permit).  

A permit does not guarantee a right to reside in the Cook Islands 
permanently  

It is important to clarify what entitlements a permit gives non-Cook Islanders 
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Non-Cook Islanders unlawfully in the Cook Islands 

The provisions below clarify the obligation on non-Cook Islanders unlawfully in the Cook Islands to leave. They clearly state that the rights of non-Cook 
Islander’s unlawfully in the Cook Islands are limited. 

Key provisions Reason for provision 

Non-Cook Islanders unlawfully in Cook Islands have no right to apply for a 
visa, or permit, have no right to work and are obliged to depart the Cook 
Islands 

To ensure non-Cook Islands who are no longer legally in the Cook Islands, or 
who never were legally in the Cook Islands, cannot regularise their status 
and have an obligation to leave. 

This provision will need to be drafted consistently with the transitional 
provision that proposes a six month amnesty for non-Cook Islanders 
unlawfully in the Cook Islands to regularise their status upon the legislation’s 
implementation 

Non-Cook Islanders who have a visa or a permit in a false identity are 
unlawfully in the Cook Islands. This is regardless of what visa or permit they 
held under their false identity 

It is useful to be really clear about the immigration status of a non-Cook 
Islander who has used a false identity to travel, gain entry or be granted a 
permit. This provision sets out that a non-Cook Islander who has used 
identity fraud to travel to, enter or stay in the Cook Islands is unlawfully in 
the Cook Islands. 

This provision will need to be drafted consistently with the transitional 
provision that proposes a six month amnesty for non-Cook Islanders 
unlawfully in the Cook Islands to regularise their status upon the legislation’s 
implementation – any regularisation must be in their true identity 

A non-Cook Islander who is unlawfully in the Cook Islands may be arrested 
and detained prior to their departure, removal or deportation 

To enable non-Cook Islanders unlawfully in the Cook Islands to be arrested 
and detained. The provisions for detention are detailed below 

A non-Cook Islander who is unlawfully in the Cook Islands commits an 
offence and may be charge a daily infringement fee 

To clarify that to be unlawfully in the Cook Islands is an offence, and to 
support the provisions under the offences and penalties section 

Cook Islands Immigration should take reasonable steps to advise all non-
Cook Islanders about the requirement to depart the Cook Islands when their 
permit expires 

If an obligation is placed on a non-Cook Islander, they should be (as far as is 
reasonable) told about it, so they can comply and cannot deny knowledge 
of their obligation. 
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Key provisions Reason for provision 

This is a useful provision requiring Cook Islands Immigration to take 
reasonable steps to inform non-Cook Islanders of their obligations. It can be 
achieved through placing a sign at the airport and at ports, and in other 
immigration materials. The “reasonableness” of the advice is important – it 
is unreasonable to try and tell every person, for example, those arriving and 
departing the outer islands on a yacht 

The Minister can grant a waiver (in absolute discretion) to a non-Cook 
Islander unlawfully in the Cook Islands providing them with the right to work 
while their departure, removal or deportation is affected and may place 
conditions on the waiver or work rights. 

This is a delegable power 

To enable the Minister to grant a right to work to be granted to a non-Cook 
Islander in special or exceptional circumstances, without needing to 
regularise their immigration status. 

In some circumstances, it may be beneficial to provide a right to work – to 
give the non-Cook Islander the opportunity to support themselves – while 
departure, removal or deportation is being arranged. It may be particularly 
useful if it is difficult to arrange departure in the near future. 

The “absolute discretion” will mean it is not a decision that can be applied 
for, but “representations” may be made by those unlawfully in the Cook 
Islands awaiting departure. 

It is recommended that the power is a delegable power. This is because 
there may be a number of these decisions (especially during the transition 
to the new legislation).  

Conditions placed on the waiver might be for the non-Cook Islander work 
with a particular employer or in a particular occupation, and/or to deposit a 
percentage of their earnings into an account for the cost of travel 
documents and a flight home 

The Minister can grant a waiver to an unlawful non-Cook Islander (in 
absolute discretion) to enable them to make an application for a visa or 
permit and may place conditions on the waiver or any visa or permit 
granted. 

This is a delegable power 

To enable the Minister to grant the right for a non-Cook Islander unlawfully 
in the Cook Islands to apply for a visa or permit to regularise their status. 

This would be an “avoidance” of doubt provision to make it clear that the 
Minister’s power extended to this circumstance.  

It is proposed as may be considered appropriate to enable a non-Cook 
Islander to apply for a visa and/or permit. This power might be used in the 
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Key provisions Reason for provision 

case where the immigration status of a non-Cook Islander who has been 
living and working in the Cook Islands for an extended period cannot be 
ascertained (due to variable records).  

It is recommended the power to grant a waiver is set at the Ministerial level 
(as currently proposed) and that it is a delegable power. This is because 
there may be a number of these decisions (especially during the transition 
to the new legislation).  

Conditions that may be imposed would depend on the circumstances of the 
case and may be consistent with those set out in the regulations or policies, 
or otherwise considered necessary based on the circumstances of the case 

The Minister can grant a visa and/or permit to an unlawful non-Cook 
Islander (in absolute discretion) and may place conditions on any visa or 
permit granted. 

This is a delegable power 

To enable the Minister to grant a non-Cook Islander unlawfully in the Cook 
Islands a visa or permit to regularise their status. 

This would be an “avoidance” of doubt provision to make it clear that the 
Minister’s power extended to this circumstance.  

The power is proposed as it may be considered appropriate to grant a visa 
and/or permit to a non-Cook Islander saving them from an application. This 
power might be used in the case of a minor whose immigration status 
cannot be ascertained (due to variable records).  

It is recommended that the power to grant a waiver is set at the Ministerial 
level (as currently proposed) and it is a delegable power. This is because 
there may be a number of these decisions (especially during the transition 
to the new legislation).  

Conditions that may be imposed would depend on the circumstances of the 
case and may be consistent with those set out in the regulations or policies 
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Service of notices 

The provision below are needed to provide clarity with regard to the service of any notice or decision made under the Act 

Key provisions Reason for provision 

A notice will be considered served where it is: 

• delivered orally by an Immigration Officer or Designated Officer, 
whether the receiving person purports to have accepted it or otherwise 

• delivered personally by an Immigration Officer or Designated Officer, 
whether the receiving person purports to have accepted it or otherwise 

• sent by email to the person’s last known email address, at the time the 
email is sent 

• sent by letter to the person’s last known address, three days after the 
letter was posted 

• sent by telegram or other electronic telecommunication mechanism to 
the person’s last know telephone number, at the time it is sent 

The last know email address, address or telephone number of a person is 
the address that Cook Islands Immigration has access to from previous 
correspondence, from an application, from the arrival card or that can be 
found by Cook Islands Immigration 
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Fees may be made and charges charged, and bonds must be held securely 

The provisions below provide a framework for setting fees for services provided by Immigration and to enable non-Cook Islanders and certain others to be 
charged for certain actions or inactions, such as detention, removal and deportation costs. The provisions are intended to place the cost of immigration 
services on those who give rise to, and to enable Immigration to better fund its services and activities. 

Key provisions Reason for provision 

Fees can be prescribed and charged for any applications made under the 
provisions of this Act or for any immigration service provided related to the 
effective functioning of the immigration system. This includes enabling fee 
to be prescribed and charged for applications or services undertaken by a 
third party (such as the Registrar of the High Court (Land Division) or the 
Cook Islands Police). Regulations can prescribe who must pay the fee 

This provision will enable the charging of fees for application processes to be 
set out in regulations. It will need to provide for the Ministry of Justice to 
charge a fee for determining Cook Islands status 

The regulations can prescribe the charges Cook Islands Immigration can 
apply to for any action or inaction taken by, or imposed on, a person for 
immigration purposes or while under immigration control that might result 
in a cost on or debt to the Crown. This includes enabling charges to be 
prescribed and charged for actions or other matters undertaken by a third 
party (such as the Registrar of the High Court (Land Division) or the Cook 
Islands Police). Regulations can prescribe who must pay the charge 

This provision will enable charges to be applied for matters that might not be 
seen as a service. Examples might be the cost of detaining and removing or 
deporting a non-Cook Islander, including any health cost they might incur 
during the timeframe they are liable for removal or deportation 

All fees and charges payable to Cook Islands Immigration must be held in 
the Cook Islands Immigration bank account. Any fees and charges collected 
may be used for the delivery of immigration services and the effective 
functioning of the immigration system including: 

• staff and consultant salaries 

• staff training and travel 

• immigration regulations and policy development 

• immigration decision-making 

• decision reviews 

This provision set out that all fees and charges payable for immigration 
services can be used by Cook Islands Immigration to maintain the 
immigration system and deliver immigration services. 

The provision should be drafted as inclusive, not exclusive so the list of 
activities and services is for example and reference 
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Key provisions Reason for provision 

• support for immigration appeals 

• office facilities and equipment 

• the Cook Islands Immigration website and IT systems 

• Cook Islands Immigration contribution to shared websites or IT systems 

• immigration information and forms 

• the publication of any required notices or matters 

• immigration compliance investigations and matters 

• immigration prosecutions 

• support voluntary departures from the Cook Islands 

• arrest, detention, removal and deportations 

Any fees and charges payable for applications or services undertaken by a 
third party (such as the Registrar of the High Court (Land Division)) may be 
held by that party in their back account. Any fees and charges collected 
may be used for the delivery of the application or service, and the effective 
functioning of the immigration system 

To enable third parties such as the Registrar of the High Court (Land Division) 
to charge fees and charges and to use them to cover the cost of their 
application or service, or to support the effective functioning of the 
immigration system. 

At this stage, the Act only contemplates the Registrar of the High Court (Land 
Division) being a relevant third party 



NOT GOVERNMENT POLICY 

36 

 

Part 2: The application of the Act to Cook Islanders  

Purpose of the provisions for Cook Islanders 

The provisions below are needed confirm a principle often already enshrined in a country’s Constitutions or other legislation - that the citizens or nationals 
of a country have unfettered rights to travel to, enter and stay in that country. It is not usual for immigration legislation to impose restrictions or controls on 
nationals, although all people may be subject to some border controls to support the effective functioning of the immigration system and the management 
of people flows to and from a country. 

Key provisions Reason for provision 

“Cook Islander” means, for the purposes of this Act, a person belonging to 
the part of the Polynesian race indigenous to the Cook Islands and includes 
any person descended from a Cook Islander 

To enshrine the rights of Cook Islanders to travel to, enter and stay in the 
Cook Islands at any time it is necessary to define who is a Cook Islander for 
the purposes of the immigration legislation. There may be other definitions 
of Cook Islander in other legislation and used for other purposes. This 
definition should not be drafted in a way that would affect those definitions 
and their function. 

This proposal carries over the definition in the ERD Act.  

The 2016 immigration policy proposed to grant “Cook Islander” status to 
permanent residents but to still enable their deportation in limited 
circumstances. This has been provided for by separating out the definition 
of Cook Islander from the definition of a permanent resident (for clarity in 
law) to provide for legislative clarity and to maintain the special status of 
Cook Islanders who are “part of the Polynesian race indigenous to the Cook 
Islands” and who cannot be removed or deported.  

Redefining “Cook Islander” to include a permanent resident should not be 
done through the immigration legislation given the significance of the 
change 

For the purposes of accessing their right to travel to, enter and stay in the 
Cook Islands, a Cook Islander must prove their status to the satisfaction 
Registrar of the High Court (Land Division) (in the Ministry of Justice). 

Cook Islander status can be proven through the provision: 

To enable a Cook Islander to access their enshrined rights, it is important 
that they prove their status. Without proof, Cook Islands Immigration and 
officers at the border cannot always be expected to know that a person is a 
Cook Islander.  
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Key provisions Reason for provision 

• of the person’s birth certificates, and the birth certificate of their Cook 
Island parent/s, grandparent/s or great-grandparents 

OR, if not available 

• evidence of completed adoption that would be recognised under Cook 
Island law 

OR, if not available 

• a recognised genealogy accepted by the High Court (Land Division) 

OR, if not available 

• a recognised genealogy accepted by a traditional chief of Mangaia, 
Mitiaro, Pukapuka or Palmerston 

OR, if not available 

• of other evidence, in the Registrar’s “absolute discretion”. 

This is a delegable power 

Being born in the Cook Islands does not automatically make a person a Cook 
Islander. However, it is not the role or the responsibility of the Principal 
Immigration Officer or Cook Island Immigration to prove a Cook Islander’s 
status nor to investigate and confirm their family genealogies. Cook Island 
Immigration’s primary responsibility is to manage the travel to, entry, stay 
and departure of non-Cook Islanders. This is why it is proposed Cook Islands 
status is proved to the Registrar of the High Court (Land Division). (Making 
this a delegable power will enable the Ministry of Justice to effectively 
administer the process of recognising Cook Islanders). 

The proposal will provide that a Cook Islander can prove their status to the 
Registrar through birth certificates of themselves, their parent/s, 
grandparent/s or great-grandparents, with adoption papers or with a 
genealogy recognised by the Cook Island High Court (Land Division). 
Providing for the use of birth certificates through to a Cook Islander’s great-
grandparents recognises that births in the Cook Islands were only registered 
from 1915. Enabling birth certificates as an alternative to the succession of 
land recognises that not all Cook Islanders can or will be willing to succeed 
to land.  

The provision for legal adoption should be drafted broadly, to allow some 
flexibility as to what legislation is relied upon in the Cook Islands, there may 
be legislation other than the Cooks Islands Act 1915 that might apply in 
historical cases. 

Due to the limited jurisdiction of the High Court (Land Division), there is also 
a need to provide for evidence from Cook Islander’s descending from 
Mangaia, Mitiaro, Pukapuka or Palmerston. Again, the provision should be 
drafted to enable more than one traditional chief on each island, and for the 
chiefs to have different titles (as not all are Ariki). This might need to 
reference back to the Constitution. 

The proposal includes allowing for “other evidence” in the Registrar’s 
absolute discretion. This will provide for recognition of status in exceptional 
or unique circumstances. 
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Key provisions Reason for provision 

This proposal is broadly consistent with the 2016 immigration policy but 
provides for a recognised genealogy where the High Court (Land Division) 
has no jurisdiction. It transfers the responsibility for recognising Cook 
Islander status to the Ministry of Justice 

Cook Islanders who have proven their Cook Islander status to the 
satisfaction of the Registrar of the High Court (Land Division) and have their 
passport endorsed may travel to, enter and stay in the Cook Islands at any 
time without the requirement to hold a visa or permit. 

Any person who has not proven their Cook Islander status to the 
satisfaction of the Registrar of the High Court (Land Division) and have not 
had their passport endorsed may be treated as a non-Cook Islander for 
immigration purposes until such time as their status has been proven 

The citizens or nationals of a country are not usually subject to immigration 
prohibitions, visa and permit requirements, or arrest, detention and 
removal or deportation provisions. To impose immigration controls and 
restrictions on citizens or nationals would be considered unique and unusual 
in modern and progressive countries. (Although some may seek to restrict 
the movements of their citizens who may be seen as a risk or threat to 
security). 

To enable a Cook Islander to access their enshrined rights, it is important 
that they prove their status. Without evidence, Cook Islands Immigration 
and officers at the border cannot always be expected to know that a person 
is a Cook Islander. These proposals place an onus on a Cook Islander who 
wishes to travel under that status to prove that status. 

These proposals are not consistent with the proposals in the 2016 
immigration policy that Cook Islanders could be deported from the Cook 
Islands when released from prison; this would be considered a unique and 
unusual power in immigration legislation. 

This provision should be drafted to enable either the Registrar or the 
Principal Immigration Officer to make endorse a passport (see below). This 
will provide some flexibility in implementation 

The passport of a Cook Islander may be endorsed by the Registrar of the 
High Court (Land Division) or the Principal Immigration Officer so their 
unfettered right to travel to, enter and stay in the Cook Islands is evidenced. 

The Registrar of the High Court (Land Division) must maintain a record of 
Cook Islanders and must provide this to Cook Islands Immigration on a 

To enable the Ministry of Justice or Immigration to make an endorsement in 
a Cook Islander’s passport, and to record their status in the Immigration 
system to ensure appropriate treatment (by not imposing any immigration 
regulations or rules) 
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Key provisions Reason for provision 

regular basis (and at least once a month) to support the effective functioning 
of the immigration system 

All Cook Islanders must comply with the obligations on all people arriving 
and departing the Cook Islands to report to a designated place or Designated 
Officer within 48 hours and provide the prescribed information. 

This obligation is imposed on a Cook Islander regardless of their Cook 
Islander status 

It is essential to the effective functioning of the immigration system that all 
arrivals and departures are recorded. This proposal will provide for that and 
supports the proposals in Part 4 
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Part 3: The application of the Act to honorary permanent residents and permanent residents 

Purpose of the provisions for permanent residents 

The provisions below should be drafted into a separate section and clearly provide for honorary permanent residence and permanent residence. A separate 
section in need to highlight the important and special nature of permanent residence and to ensure that they provisions are clear. However, the prohibition 
provisions and some of the procedural provisions in relation to applications, removals and deportation, detention and review and appeals will also apply 
to permanent residents. A link may need to be made to avoid repetition and ensure clarity. 

The application of the Act to honorary permanent residents 

The provisions below should carry over and clarify the provisions for honorary permanent residents from the Entry, Residence and Departure Act 1971-72 
(ERD Act). Honorary permanent residents have an immigration status most similar to Cook Islanders status. They have unfettered rights to travel to and stay 
in the Cook Islands with no residency requirements. They may otherwise be treated like Permanent Residents meaning there is some provision to withdraw 
their status. So, the proposals do contain provisions to enable their status to be withdrawn in a set of limited circumstances. 

Given the significance of this status and Permanent Residence status, it is suggested that these provisions follow on from the provisions for Cook Islander 
status early in the draft immigration bill. 

Honorary permanent residence criteria and process for applications 

Key provisions Reason for provision 

Carry over sections 5A(1), (2) and (5) of the ERD Act providing for the grant 
of “Honorary Permanent Residence”, and introduce the concept of 
“absolute discretion” to replace section 5A(4) 

To carry over (but clarify with modern language for drafting consistency) the 
provisions that provide for the grant of honorary permanent residence 

Proof of honorary permanent residence and the rights of an honorary permanent resident 

Key provisions Reason for provision 

For the purposes of accessing their right to travel to, enter and stay in the 
Cook Islands, an honorary permanent resident must prove their status to 
the satisfaction of the Principal Immigration Officer. 

Honorary permanent resident status can be proven through the provision 
of: 

It is essential that honorary permanent residents can prove their status to 
access their entitlements. The proposed provision provides that honorary 
permanent residents can prove their status to the Principal Immigration 
Officer through various means such as providing the papers documenting 
their grant of honorary permanent residence or its notification in the daily 
newspaper. 
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Key provisions Reason for provision 

• the certificate or letter of grant (or a certified copy) of that status 
delivered to them by the Queen’s Representative 

OR 

• a certified copy of the notification of their grant of that status made in 
the daily newspaper at the time of the grant 

OR 

• another means, in the Principal Immigration Officer’s “absolute 
discretion” 

In exceptional circumstances, in their “absolute discretion” the Principal 
Immigration Officer may accept other evidence 

The passport of an honorary permanent resident may be endorsed by the 
Principal Immigration Officer so their right to travel to and stay in the Cook 
Islands is evidenced. 

The Principal Immigration Officer may maintain a record of an Honorary 
Permanent residence to support the effective functioning of the 
immigration system 

To enable Cook Islands Immigration to make an endorsement in an Honorary 
Permanent Resident’s passport, and to record their status in the 
immigration system to ensure appropriate treatment (by not imposing any 
immigration regulations or rules) 

Honorary permanent residents who have proven their Cook Islander status 
to the satisfaction of the Principal Immigration Officer and had their 
passport endorsed may travel to, enter and stay in the Cook Islands at any 
time without the requirement to hold a visa or permit, but may have their 
status revoked and be subject to removal or deportation consistent with the 
provisions of the Act 

Honorary permanent residents who have not proven their Cook Islander 
status to the satisfaction of the Principal Immigration Officer and had their 
passport endorsed may be treated as a non-Cook Islander for immigration 
purposes until such time as their status has been proven 

To confirm the immigration status of honorary permanent residents. 
honorary permanent residents have a status very similar to that of Cook 
Islanders, but can have that status taken away where they are a threat or a 
risk to security 

All honorary permanent residents must comply with the obligations on all 
people arriving and departing the Cook Islands to report to a designated 

To compel honorary permanent residents to report their arrival and 
departure.  
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place or Designated Officer within 48 hours and provide the prescribed 
information. 

This obligation is imposed on an honorary permanent resident regardless of 
their honorary permanent residence status 

It is essential to the effective functioning of the immigration system that all 
arrivals and departures are recorded. This proposal provides for that and 
supports the provisions contained in the Part 4 
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The revocation of honorary permanent residence 

Key provisions Reason for provision 

The Minister may apply to the Judge of the High Court to revoke the 
honorary permanent residence granted to a non-Cook Islander and to issue 
a deportation order where: 

• the holder is found, either on reasonable grounds or on conviction (in 
the Cook Islands or elsewhere), to have gained their permanent 
residence by fraud  

• they are on reasonable grounds believed to be a threat to security, 
defence or public order as determined and agreed by the Minister and 
the Solicitor-General 

• they are on reasonable grounds believed to have engaged in, or claimed 
responsibility for, an act of terrorism outside the Cook Islands  

• they are on reasonable grounds believed to be a member of, become a 
member of or adheres to any organisation or group of people that has 
engaged in, or has claimed responsibility for an act of terrorism outside 
the Cook Islands 

• they are on reasonable grounds believed to be, or become, subject to 
immigration related sanctions imposed by the United Nations 

No sovereign country should be required to provide unfettered rights of 
travel, entry and stay to non-citizens or non-nationals who may be a threat 
or risk to security. This provision is an addition to the current provisions in 
the ERD Act and will enable honorary permanent residence to be cancelled 
in very specific circumstances, on request of the Minister, with the approval 
of a Judge of the High Court 

A non-Cook Islander who has their honorary permanent residence revoked, 
and who is in the Cook Islands, is unlawfully in the Cook Islands  

To clarify the status of a non-Cook Islander who has had permanent 
residence revoked 

The administrative provisions for removal and deportation in this Act apply 
to Honorary Permanent Residences who are arrested and detained 

If considered necessary, to clarify that the general provisions for removal 
and deportation apply where an honorary permanent resident has their 
status revoked. In the case of fraud, for example, where that was proven 
upon conviction, they would be liable for removal without the need for a 
deportation order to be served 
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Key provisions Reason for provision 

A non-Cook Islander may be arrested and detained and removed or 
deported from Cook Islands if they have had their honorary permanent 
residence status revoked or where a Judge of the High Court issues a 
deportation order. They must be detained where: 

• they are, on reasonable grounds believed to be a threat to security, 
defence or public order as determined and agreed by the Minister and 
the Solicitor-General 

• they have engaged in, or claimed responsibility for, an act of terrorism 
outside the Cook Islands  

• they are a member of, become a member of or adheres to any 
organisation or group of people that has engaged in, or has claimed 
responsibility for an act of terrorism outside the Cook Islands 

• they are, or become, subject to immigration related sanctions imposed 
by the United Nations 

To create the power to detain and automatically remove or deport honorary 
permanent residents who have had their status revoked. 

The requirement to detain in the circumstances of threat or risk to security 
is consistent with the requirement to detain all non-Cook Islanders who fall 
into this category of people 

The administrative provisions for arrest and detention in this Act apply to 
honorary permanent residents who are arrested and detained 

If considered necessary, to clarify that the general provisions for arrest and 
detention apply where an honorary permanent resident is detained 
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Appeal rights available to honorary permanent residents 

Key provisions Reason for provision 

No appeal can be made against the revocation of honorary permanent 
residence, or removal or deportation under a deportation order issued by 
the Judge of the High Court 

To make it clear that court decisions cannot be re-litigated where they are 
made by a Judge of the High Court. This results in honorary permanent 
residents have no appeals rights against revocation, removal and/or 
deportation (but is consistent with the approach taken across the legislation 
as a whole) 



NOT GOVERNMENT POLICY 

46 

 

The application of the Act to permanent residents 

The provisions below will carry over some of the provisions for permanent residence from the Constitution and ERD Act and make it very clear the rights and 
entitlements that are held by permanent residents. Some changes are proposed, including that regulations prescribe the number criteria for the grant of 
permanent residence, and the Minister’s decisions on the grant of permanent residence should generally be made consistently with those regulations. This 
will reduce the discretionary powers of the Minister.  

Given the significance of this status and permanent residence status, it is suggested that these provisions follow on from the provisions for Cook Islander 
status early in the draft immigration bill. 

Permanent residence numbers, and criteria and process for applications 

Key provisions Reason for provision 

The total number of permanent residence certificates that may be granted 
and held at any one time can be prescribed. 

Permanent residence by descent and granted to the spouses and dependent 
children of a Cook Islander or permanent resident (at the time of grant) are 
not counted in the total number 

This provision allows for a total number of permanent residence certificates 
in effect at any one time to be set in regulations, rather than the legislation 
(as is the case now). 

The proposal to prescribe the number in regulations will enable flexibility for 
the future. It will enable Cabinet to make decisions to decrease or increase 
the number based on need, and to the benefit the Cook Islands. It is also 
consistent with the 2016 immigration policy which made two proposals to: 

1. retain the number of 650 

2. enable the number to be reviewed. 

The ERD Act is silent on whether the children born to permanent residents, 
or those who are a Cook Islander’s or permanent resident’s dependent child, 
are counted in the number of permanent residents. It is proposed that they 
are not, as they are the family of Cook Islanders or people who are already 
permanent residents and have demonstrated their commitment to the Cook 
Islands. This aligns with the status quo that spouses are not counted in the 
overall number and can be used to encourage the return of Cook Islanders 
and their families. 

The “at the time of grant” acknowledges that a permanent resident may 
become the spouse or dependent child of a Cook Islander or another 
permanent resident. It would be administratively challenging for Cook 
Islands Immigration to remove these individuals from the cap as they might 
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Key provisions Reason for provision 

not be aware of their new status (and it was not their status when their 
permanent residence was granted) 

The criteria to be satisfied for the grant of a permanent residence certificate 
(other than by descent) can be prescribed in regulations and specified in 
policy consistently with the provisions of this Act 

The criteria for permanent residence by descent is provided for in the 
Constitution and this Act 

This provision will enable the criteria for permanent residence to be set in 
regulations (which will also enable regulations to be made for spouses and 
dependent children). It will enable this to be supported by operation 
policies. 

Setting out the criteria for permanent residence in legislation means that 
the criteria cannot be changed without Parliament’s consent. This can be a 
good thing as permanent residence is a privilege that confers the rights to 
travel to, enter and stay in the Cook Islands with few restrictions. It does, 
however, mean that it is not possible for Cabinet to decide the criteria to the 
benefit of the Cook Islands. This has been demonstrated through the fact 
that Cabinet’s decisions for permanent residence in the 2016 immigration 
policy cannot and have not been applied. 

The Constitution governs the criteria for permanent residence by descent by 
being born in the Cook Islands, and the legislation will provide for minors 
born to a permanent resident parent outside the Cook Islands; this part of 
the provision is to avoid doubt. It may be useful to have a definition for those 
by descent by being born in the Cook Islands 

The process to be followed to apply for the grant of a permanent residence 
certificate (other than by descent) can be prescribed in regulations and 
specified in policy consistently with the provisions of this Act. The process 
may include: 

• the receipt of expressions of interest for permanent residence prior to 
the requirement for an application 

• a mechanism for assessing expressions of interest against a criteria to 
enable the appropriate number of applications to be invited 

This provision will enable the process for permanent residence applications 
to be set in regulations. It will enable this to be supported by operation 
policies. The provision should be drafted in an inclusive way so processes 
other than those detailed can also be put in place; this will be necessary to 
future proof the provisions. 

Setting out the process for permanent residence applications will enable 
applications to be managed consistently with the capped number of 
certificates that may be held at any one time 
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Key provisions Reason for provision 

• consulting on an expression of interest or application (including with 
Ministers, government agencies and traditional chiefs or others) 

• an ability to lapse expressions of interest or applications including where 
the number of either exceed the number of certificate places available 

• the timeframe in which, unless there are exceptional circumstances, any 
application must be decided 

The process to be followed to apply for the grant of a permanent residence 
certificate (other than by descent) must, unless there are exceptional 
circumstances, occur at least once every three years. 

Where a minor is entitled to a certificate by descent, it must be granted 
within 28 working days of the minor being registered with Cook Islands 
Immigration under the provisions of this Act 

To require a permanent residence process to be run on a semi-regular basis, 
to address the current concern that there are no requirements to a process 
to occur. Exceptional circumstances might include the Government being in 
a caretaker phase. 

In this provision, the “by descent” should not be linked to being born in the 
Cook Islands; it should allow a certificate to be issued to all minors born to a 
Cook Island parent 
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The grant of permanent residence 

Key provisions Reason for provision 

The Minister must grant a permanent residence certificate to a: 

• minor entitled to permanent residence by descent under the provisions 
of the Constitution or this Act 

• all other non-Cook Islanders consistently with the provisions of this Act, 
any prescribed regulations and specified policy. 

This is a non-delegable power 

To empower and require the Minister to make permanent residence 
decisions consistent with any regulations agreed by Cabinet or specified 
policies. 

This provision is suggested as an alternative to the section 5 and 5A 
provisions in the current ERD Act. This would mean that the Minister would 
generally have less discretion in the decision making process and not have 
to seek Cabinet’s view on the applicant’s character. This is an area of some 
administrative confusion at the moment which should be clarified. The 
applicant’s character requirements would be prescribed in the regulations 
and Cabinet would have to agree the policies for the regulations before they 
were put in place. Arguably, this provides Cabinet a greater power than held 
now. 

In this provision, the “by descent” should not be linked to being born in the 
Cook Islands; it should allow a certificate to be issued to all minors born to a 
Cook Island parent. 

It is recommended that this is drafted as a non-delegable power. This is 
because permanent residence decisions are significant and serious 
decisions. This is consistent with the provisions of the current ERD Act where 
the Minister is the decision-maker 

The Minister may grant a permanent residence certificate to a non-Cook 
Islander in “absolute discretion” outside any prescribed regulations or 
specified policy. 

This is a non-delegable power 

To empower the Minister to grant a permanent residence certificate in 
“absolute discretion” in special or exceptional circumstances. 

This is a power distinct from the power to waive visa or permit requirements 
and should be drafted to be consistent with section 76A of the Constitution. 
The provision is suggested as an alternative to sections 5 and 5A in the 
current ERD Act.  

It is recommended that this is drafted as a non-delegable power. This is 
because permanent residence decisions are significant and serious 
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Key provisions Reason for provision 

decisions. This is consistent with the provisions of the current ERD Act where 
the Minister is the decision-maker 

The Minister may grant a non-Cook-Islander a permanent residence 
certificate in excess of the prescribed number in “absolute discretion”. 

This is a non-delegable power 

This proposal would enable a permanent residence certificate to be granted 
in excess of the total number of places. This is because, where there are 
strict rules in legislation, it is often useful to have some limited ability to by-
pass those rules is special or exceptional circumstances.  

As with the other permanent residence provisions, is recommended that 
this is drafted as a non-delegable power. This is because permanent 
residence decisions are significant and serious decisions. This is consistent 
with the provisions of the current ERD Act where the Minister is the 
decision-maker 

A permanent residence certificate holder 16 years old and over, and who is 
capable, must undertake the oath prescribed in regulations before the 
Queen’s Representative within 12 months of the grant of their permanent 
residence. 

Permanent residence cannot be withdrawn or cancelled where, through no 
fault of their own, the person fails to make an oath before the Queen’s 
Representative within the required timeframe 

To carry over the 5 June 1996 amendment to the EDR Act requiring that an 
oath be made upon grant of permanent residence and to: 

• prescribe the oath in regulations 

• set a timeframe in which the oath must be made 

• apply the requirement to adults only 

The rationale for prescribing the oath in regulations will enable it to be 
updated as necessary, for example, when the head of state changes or if it 
is appropriate to make any other changes.  

The rationale for excluding most minors from making the oath is that, in 
most cases, their entitlement will extend from their parent or guardian. They 
may not have the ability to read or to understand the oath if at a young age. 
The age of 16 years has been chosen as this is the age at which a minor may 
make an oath in a court of law. 

The provision around capability recognises that in some cases, the Minister 
may grant permanent residence to a non-Cook Islander as an exception to 
policy where they have a mental or physical condition that might prevent 
them from reading or understanding the oath 
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Proof of permanent residence and the rights of a permanent resident 

Key provisions Reason for provision 

For the purposes of accessing their right to travel to, enter and stay in the 
Cook Islands, a permanent resident must prove their status to the 
satisfaction of the Principal Immigration Officer. 

Permanent residence can be proven through the provision of: 

• the certificate or letter of grant (or a certificate copy) of their status 
delivered to them by the Minister 

OR 

• their passport, or a certified copy of their passport, endorsed as 
evidence of their permanent residence 

OR 

• another means, in the Principal Immigration Officer’s “absolute 
discretion” 

In the case of a minor, permanent residence can be proven through the 
provision of: 

• their original birth certificate 

AND 

• the certificate or letter of grant (or a certified copy) of their status 
delivered to their parent(s) by the Minister 

OR 

• their parent(s) passport, or a certified copy of their passport, endorsed 
as evidence of their permanent residence 

OR 

• another means, in the Principal Immigration Officer’s “absolute 
discretion”. 

It is essential that permanent residents can prove their status to access their 
entitlements. The proposed provision provides that permanent residents 
can prove their status to the Principal Immigration Officer through various 
means. 

In the case of minors, the provisions need to be drafted carefully as those 
born in the Cook Islands have a special status under the Constitution while 
this legislation will provide for those born outside the Cook Islands to be 
recognised up until they turn 18 years old. 

The other ways of providing proof include the papers documenting their 
grant of permanent residence or the endorsement in their passport where 
they are seeking to have that endorsement carried over from one passport 
to another. 

In exceptional circumstances, in their “absolute discretion” the Principal 
Immigration Officer may accept other evidence 
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Key provisions Reason for provision 

The passport of a permanent resident may be endorsed by the Principal 
Immigration Officer so their right to travel to and stay in the Cook Islands is 
evidenced. 

The Principal Immigration Officer may maintain a record of a permanent 
residence to support the effective functioning of the immigration system 

To enable Cook Islands Immigration to make an endorsement in a 
permanent resident’s passport, and to record their status in the immigration 
system to ensure appropriate treatment (by not imposing any immigration 
regulations or rules) 

A permanent resident who has gained residence by descent being born in 
the Cook Islands and who has proven their status to the satisfaction of the 
Principal Immigration Officer and had their passport endorsed may travel to, 
enter and stay in the Cook Islands at any time without the requirement to 
hold a visa or permit. 

This provision must be drafted consistently with Section 76A(1) of the 
Constitution 

Section 76A(1) of the Cook Islands Constitution provides for permanent 
residence by descent. It provides special rights to those who receive 
permanent residence by descent being born in the Cook Islands. The 
provision enabling legislation to provide for the criteria for the grant of 
permanent residence and its cancellation do not apply to those who 
received it by descent by being born in the Cook Islands  

A permanent resident granted permanent residence and who has proven 
their status to the satisfaction of the Principal Immigration Officer and had 
their passport endorsed may travel to, enter and stay in the Cook Islands at 
any time as long as they: 

• do not fail to undertake the required oath before the Queen’s 
Representative within 12 months of the grant of their permanent 
residence having been provided the opportunity to do so 

• do not spend so much time outside the Cook Islands that the Minister 
believes on reasonable grounds that they have ceased to make their 
home in the Cook Islands 

• are not outside the Cook Islands for a continuous period of three years 
in circumstances indicating that they has ceased to make their home in 
the Cook Islands 

• are not found, either on reasonable grounds or on conviction (in the 
Cook Islands or elsewhere), to have gained their permanent residence 
by fraud  

This provision would specify, in law, the entitlements of a permanent 
residence who received their residence by grant (not by descent being born 
in the Cook Islands). These rights are similar to that of a Cook Islander but 
the Constitution enable legislation to specify where permanent residence 
status can be cancelled. Permanent residence is the highest status that a 
non-Cook Islander might have. It is appropriate that their entitlements are 
set out in the new legislation and it is also appropriate to set out how their 
entitlements can be cancelled. 

This proposal expands on the proposals in the 2016 immigration policy in 
two ways. It: 

1. provides that permanent residence can be cancelled if the person 
ceases to make their home in the Cook Islands. This provision is not 
linked to a timeframe but is linked to a definition and will be a 
matter for a Judge of the High Court 

2. clarifies the convictions and other matters that could lead to 
cancellation with far more specificity than the 2016 immigration 
policy and limits cancellation due to criminal offending to the first 
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• do not, within the first 10 years of the grant of their permanent 
residence permit, get convicted of a serious criminal offence and 
sentenced to a term of imprisonment of one year or more 

• do not, on reasonable grounds, become a threat to security, defence or 
public order as determined and agreed by the Minister and the Solicitor-
General 

• do not engaged in, or claimed responsibility for, an act of terrorism 
outside the Cook Islands  

• do not become member of, become a member of or adheres to any 
organisation or group of people that has engaged in, or has claimed 
responsibility for an act of terrorism outside the Cook Islands 

• they do not become, subject to immigration related sanctions imposed 
by the United Nations 

This section must be drafted consistently with Section 76A of the 
Constitution 

10 years of someone holding a permanent Residence Visa and 
Permit 

Permanent Residents who have not proven their permanent residence 
status to the satisfaction of the Principal Immigration Officer and had their 
passport endorsed may be treated as a non-Cook Islander for immigration 
purposes until such time as their status has been proven 

 

All permanent residents must comply with the obligations on all people 
arriving and departing the Cook Islands to report to a designated place or 
Designated Officer within 48 hours and provide the prescribed information. 

This obligation is imposed on a permanent resident regardless of their 
permanent residence status 

To compel permanent residents to report their arrival and departure.  

It is essential to the effective functioning of the immigration system that all 
arrivals and departures are recorded. This proposal provides for that and 
supports the provisions contained in the Part 4 
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The revocation of permanent residence 

Key provisions Reason for provision 

The Minister may apply to the Judge of the High Court to revoke a 
permanent residence certificate granted to a non-Cook Islander and to 
issue a deportation order where: 

• they have failed to undertake the required oath before the Queen’s 
Representative within 12 months of the grant of their permanent 
residence having been provided the opportunity to do so 

• the Minister believes on reasonable grounds the holder has ceased to 
make their home in the Cook Islands 

• the holder is found, either on reasonable grounds or on conviction (in 
the Cook Islands or elsewhere), to have gained their permanent 
residence by fraud  

• within the first 10 years of the grant of their permanent residence 
permit, they get convicted of a serious criminal offence and sentenced 
to a term of imprisonment of more than one year, regardless of the 
term of sentence actually served 

• they are on reasonable grounds believed to be a threat to security, 
defence or public order as determined and agreed by the Minister and 
the Solicitor-General 

• they are on reasonable grounds believed to have engaged in, or 
claimed responsibility for, an act of terrorism outside the Cook Islands  

• they are on reasonable grounds believed to be a member of, become 
a member of or adheres to any organisation or group of people that 
has engaged in, or has claimed responsibility for an act of terrorism 
outside the Cook Islands 

• they are on reasonable grounds believed to be, or become, subject to 
immigration related sanctions imposed by the United Nations. 

Given the limitation on number of permanent residence permits, it is 
suggested that there is a very clear provision for cancelling permanent 
residence where the person is no longer residing in the Cook Islands. “Ceased 
to make their home in the Cook Islands” is defined in a separate provision 
and it is suggested that, where a Judge agrees, the person does not have to 
have been outside the Cook Islands for more than three years.  

Early consultation on the provisions for the new legislation has suggested that 
there are a number of people who take advantage of the three year 
timeframe, returning briefly to the Cook Islands for a week or two every three 
years to retain permanent residence. This creates issues. People living 
outside the Cook Islands: 

1. are counted in the number of permanent residents, meaning some 
people in the Cook Islands cannot be granted that status 

2. may return for their retirement, potentially placing strain on health and 
other services, without having made a meaning contribution to those 
services through taxation. 

The proposal provides for the cancellation in situations where the person’s 
status was gained through fraud. It also includes situations where the person 
might reasonably be believed to be a threat or risk to security, defence or 
public order or a terrorist. 

Escalating these decisions to a Judge will ensure that the power to remove 
permanent residence in these unique cases is exercised appropriately. It is 
also consistent with the Constitution and ERD Act. The Constitution requires 
these decisions to be made by a Judge 

It is recommended that this is a non-delegable power. This is because these 
are significant and serious decisions. 
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Key provisions Reason for provision 

This is a non-delegable power. 

This section must be drafted consistently with Section 76A of the 
Constitution 

It is also noted that this needs to be drafted consistently with section 76A of 
the Constitution. A permanent residence through descent being born in the 
Cook Islands cannot have that status revoked 

The Minister may revoke a permanent residence certificate where the 
holder has been outside the Cook Islands for a continuous period of three 
years in circumstances indicating that the person has ceased to make their 
home in the Cook Islands. 

This is a non-delegable power. 

This section must be drafted consistently with Section 76A of the 
Constitution 

This proposal carries over the Minister’s power from the Constitution. It will 
enable the Minister to cancel permanent residence certificates for defined 
reasons. 

This provision needs to be drafted to be consistent with section 76A of the 
Cook Islands Constitution and it is recommended that this is a non-delegable 
power. This is because these are significant and serious decisions 

A non-Cook Islander can be considered to have “ceased to make their home 
in the Cook Islands” including where they are the age of 18 years old or 
over and (one or more of the following apply). They: 

• are no longer a resident for personal income tax purposes and/or are 
no longer paying personal income tax annually in the Cook Islands 

• have not spent at least 243 days or more in the Cook Islands calendar 
year and are not outside the Cook Islands: 

o completing their National Certificate of Educational 
achievement or enrolled in a course of education including or 
above the New Zealand Qualification Level 4 or international 
equivalent 

o with the support of the Government on an approved 
scholarship, internship, secondment or other officially 
recognised programme 

• are not leasing and living in a property in the Cook Islands with their 
personal belongings as a primary place of residence 

This provision sets out the range of circumstances that might indicate a 
person has ceased to make their home in the Cook Islands, to enable their 
permanent residence to be cancelled. 

The “18 years old or over” drafting should recognise that minors may not pay 
tax. The provision also seeks to recognise that people may be outside the 
Cook Islands completing their school certificate or otherwise enrolled in 
higher education. 

The investment amount draws from New Zealand policies as there was no 
amount identifiable in the Cooks Islands Development Investment Act 1995-
6. 

The provision is designed to clarify the grounds upon which it may be 
reasonable to make an application to the Judge of the High Court, or where a 
decision can be made by the Minister, to cancel a permanent residence 
permit.  

The provision should be drafted so that only one criteria needs to be met for 
the power to be exercised and should not be drafted as an exhaustive list 
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Key provisions Reason for provision 

• no longer own 25% or more of a business in the Cook Islands, which is 
financially solvent and employs Cook Islanders 

• have not got evidence of funds or investments in the Cook Islands to 
the value of $1,000,000 

• are no longer a Cook Island permanent residence under the provisions 
of the Development and Investment Act 1995-96 

A non-Cook Islander who has their permanent residence revoked, and who 
is in the Cook Islands, is unlawfully in the Cook Islands 

To clarify the status of a non-Cook Islander who has had their permanent 
residence status revoked 

A non-Cook Islander may be arrested and detained and removed or 
deported from Cook Islands if they have had their permanent residence 
status revoked or where a Judge of the High Court issues a deportation 
order. They must be detained where: 

• they are, on reasonable grounds believed to be a threat to security, 
defence or public order as determined and agreed by the Minister and 
the Solicitor-General 

• they have engaged in, or claimed responsibility for, an act of terrorism 
outside the Cook Islands  

• they are a member of, become a member of or adheres to any 
organisation or group of people that has engaged in, or has claimed 
responsibility for an act of terrorism outside the Cook Islands 

• they are, or become, subject to immigration related sanctions imposed 
by the United Nations 

To create the power to detain and automatically remove or deport honorary 
permanent residents who have had their status revoked. 

The requirement to detain in the circumstances of threat or risk to security is 
consistent with the requirement to detain all non-Cook Islanders who fall into 
this category of people 

The administrative provisions for arrest and detention in this Act apply to 
permanent residences who are arrested and detained 

If considered necessary, to clarify that the general provisions for arrest and 
detention apply where a permanent resident is detained 
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Appeal rights available to permanent residents 

Key provisions Reason for provision 

Where a Permanent Residence application is declined, a short summary of 
the reason why will be provided.  

No reasons must be or will be provided where a decision is made in 
“absolute discretion” 

The giving of reasons may enable the non-Cook Islander to make a better 
application the next time.  

It does not apply to decisions that are not applied for and are made in 
“absolute discretion”. It would be useful to clearly prevent reasons where 
powers are exercised in “absolute discretion” as this will help compel the 
correct use of this power 

A non-Cook Islander declined a permanent residence certificate may apply 
to a Judge of the High Court, with leave, to appeal that decision to the 
Judge.  

An application must be made within fourteen days of the decision being 
notified. 

The grounds for the appeal are limited to the fact that the decision was 
incorrect based on the Act, prescribed regulations and specified policy 
under which the decision was made. There are no other grounds. 

For the avoidance of doubt, there is no appeal against the lapsing of an 
application consistently with any prescribed regulations or specified policy 

To provide a limited appeal for permanent Residence Visa and Permit 
applications to a Judge of the High Court at the pleasure of the Court. There 
may be some circumstances where the Judge believes it is not necessary or 
beneficial to allow the appeal to be heard. 

This provision needs to be drafted to enable applications to be lapsed without 
an appeal. This necessary to put in place a sort-of “expression of interest” 
process from non-Cook Islanders who might qualify for PR, and to enable the 
numbers to be refined to the numbers of permanent residence places 
available. 

No appeal can be made against the revocation of permanent residence, or 
removal or deportation under a deportation order issued, by a Judge of the 
High Court 

To make it clear that court decisions cannot be re-litigated where they are 
made by a Judge of the High Court. This results in honorary permanent 
residents have no appeals rights against revocation, removal and/or 
deportation (but is consistent with the approach taken across the legislation 
as a whole) 

A non-Cook Islander may apply to a Judge of the High Court, with leave, 
to appeal a decision to the Judge where they have had their Permanent 
Residence revoked by the Minister after residing outside the Cook Islands 
for a continuous period of three years in circumstances indicating that the 
person has ceased to make their home in the Cook Islands 

To provide a limited appeal on the facts where the Minister has made a 
decision to cancel permanent residence 
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Key provisions Reason for provision 

An application must be made within fourteen days of a deportation order 
being notified. 

The grounds for the appeal are limited to the fact that the decision was 
incorrect based on the Act, prescribed regulations and specified policy 
under which the decision was made. There are no other grounds 

The administrative provisions for appeal in this Act apply to permanent 
residents who seek leave to, and make an appeal to a Judge of the High 
Court 

If considered necessary, to clarify that the general provisions for appeals 
apply where a permanent resident seeks leave or appeals 
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Part 4: The application of the Act to Minors 

Purpose of the provisions for minors 

The provisions below should carry over and update the provisions for minors from the Constitution and ERD Act. Their intent is to make it very clear the rights 
and entitlements that are held by minors born in the Cook Islands and those born to a permanent resident parent. A key change proposed is that minors do 
not become “young persons” at age of 15 years old. The multiple ages currently applied to minors in the legislation and policy is confusing and can result in 
them losing immigration status and entitlements through no fault other than a changing of age.  

Dependent minors’ rights to travel to, enter or stay in the Cook Islands 

Key provisions Reason for provision 

Non-Cook Islander, dependent minors may be included in a parent or 
guardian’s permanent residence application and in a visa or permit 
application where that is allowed as part of the visa or permit criteria 
prescribed in regulations or specified in policy 

Immigration regulations and policies should specify whether minors are able 
to be included in a parent or guardian’s visa or permit application. This will 
enable rules to be made for different visa and permit classes and types. There 
may be some types where there is good reason to exclude dependent minors, 
such as a parent or guardian applying for a short-term Work Visa and Permit 
with a low-level salary 
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Minors must have a parent or guardian or independent third party to represent their interests 

Key provisions Reason for provision 

Non-Cook Islander minors must have a parent or guardian’s permission to 
apply for a permanent residence or visa or permit independently, or the 
Principal Immigration Officer must be reasonably satisfied that the parent 
or guardian would otherwise grant consent to an application being made 

This ensures that minors don’t make applications without permission, but 
gives the Principal Immigration Officer some discretion to accept applications 
in special or exceptional circumstances 

The Principal Immigration Officer may appoint an independent third party 
to represent the interests of a non-Cook Islander minor, where they have 
no legal parent or guardian in the Cook Islands 

To empower the Principal Immigration Officer to appoint an independent 
person to represent a minor if they have no parent or guardian. 

This will be a useful provision to enable a minor to be supported through 
immigration matters if they have no parent or guardian to represent them 
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Minors’ responsible parent is responsible for meeting their immigration obligations, and providing for their welfare 

Key provisions Reason for provision 

A non-Cook Islander’s responsible parent (as defined in the Family 
Protection and Support Act 2017) is responsible for meeting their 
immigration obligations, including maintaining their lawful immigration 
status and providing for their welfare 

To make it clear that a responsible parent is responsible for maintaining the 
minor’s lawful immigration status and providing for their welfare. It would 
generally be accepted that this would including providing housing, 
sustenance, clothing, health care and education. This could be spelled out if 
considered necessary 

Minors born in the Cook Islands have the most beneficial status of their parents 

Key provisions Reason for provision 

For the avoidance of doubt, a minor born to a Cook Islander parent is a 
Cook Islander.  

A minor born to a permanent resident parent (who is a permanent resident 
at the time of their birth) in the Cook Islands is a permanent resident and 
must be registered with Cook Islands Immigration within two weeks of 
their birth and must be granted a permanent residence certificate within 
28 days of their registration. 

A minor born to a permanent resident parent (who is a permanent resident 
at the time of their birth) who would have been born in the Cook Islands if 
it was not due to a medical evacuation of their mother is a permanent 
resident and will be treated as if they were born in the Cook Islands (as per 
section 76A(1) of the Constitution) and must be registered with Cook 
Islands Immigration within two weeks of their birth and must be granted a 
permanent residence certificate within 28 days of their registration. 

A minor born to a permanent resident parent (who is a permanent 
residence at the time of their) outside the Cook Island may be registered 
with Cook Islands Immigration and must be granted a permanent residence 
certificate within 28 days of their registration (but must be registered 
before the age of 18 years old). 

To ensure that non-Cook Islander children have a durable immigration status 
where they are born in the Cook Islands, and to provide the right for the 
children of permanent residence to register for that status. This provision is 
consistent with section 76A of the Cook Islands Constitution but it is a 
departure from the 2016 immigration policy which is quite complicated.  

The proposal provides that a minor born in the Cook Islands is granted 
whatever is the most beneficial status that their parent has. So, if that is 
permanent residence, the minor gets permanent residence (this is consistent 
with the Constitution), if they have residence, work, study, they get that with 
the same terms and conditions (but without the entitlement to work which 
they won’t need)! Enabling another application means they can then apply 
for another permit that is better suited, under the relevant policy. 

Of note, minors born to permanent residents in the Cook Islands have a 
special status granted to them under 76A(1) of the Constitution – they have 
permanent residence by descent. All the provisions around PR (and its 
revocation will need to be consistent with this). It is also proposed that those 
minors born offshore due to their mother being medically evacuated also 
have access to this 76A(1) protection. 

In the case of minors born to a permanent resident parent offshore, the 
proposal is that the minor can be registered to be a permanent resident as 
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Key provisions Reason for provision 

A non-Cook Islander minor born in the Cook Islands other than to a Cook 
Islander or permanent resident parent is deemed to have the most 
beneficial status or immigration visa and permit of their legally recorded 
parent or guardian until or unless another permit application is made on 
their behalf (or by them once an adult) 

well, but only while they are a minor. This gives the minor access to the same 
status as their parent(s) so as not to disadvantage them based on where they 
were born (which is outside their control). If they have not accessed their 
entitlement by the age of 18, then they will lose the entitlement. It is 
important that the provision refers to grant because in these cases it is not 
by descent in the same way contemplated by the Constitution. 

In all other cases, the relevant visa and permit regulations and policies should 
detail how dependents of principal applicant are dealt with. 

Of note, if a minor’s parents are both unlawfully in the Cook Islands, the 
minor born in the Cook Islands will also be unlawful 
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Non-Cook Islander minors born in the Cook Islands, or born to a permanent resident must be registered  

Key provisions Reason for provision 

The parent of a non-Cook Islander minor born to non-Cook Islanders in the 
Cook Islands must report to a designated place or to an Immigration Officer 
or a Designated Officer within 28 days of the birth of the minor to register 
the minor’s immigration status 

To ensure that non-Cook Island minors are recorded in immigration systems 

A permanent resident who is the parent of a minor born outside the Cook 
Islands can register the minor with Cook Islands Immigration before the age 
of 18 years old to enable that minor to be granted a permanent Residence 
Visa and Permit 

To provide an entitlement to minors born of permanent residents offshore 

The parent or guardian of a non-Cook Islander minor is required to provide 
the prescribed information when registering the minor 

To enable the information needed to record a minor to be prescribed in 
regulations. It might be useful to require the passport and permit of the 
parent to confirm their identity, and immigration status, along with a birth 
certificate for the minor 
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Minors adopted by Cook Islanders or Permanent residences 

Key provisions Reason for provision 

To void doubt, a minor legally adopted by a Cook Islander in a manner that 
would be recognised under Cook Island law is a Cook Islander. 

A minor legally adopted by a permanent resident in a manner that would 
be recognised under Cook Island law is a permanent resident 

To provide for legally recognised adoptions. The Cook Islands Act 1915 
currently provides that a Cook Islander can only adopt another Cook Islander. 
There is no provision for the recognition of an adoption where a Cook Islander 
adopts a non-Cook Islander. Provisions for these sorts of adoptions, and for 
blended families, will be made in the policies for residence and permanent 
residence. 
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Part 5: Administrative provisions for applications, visas and permits 

Purpose of the administrative provisions for applications, visas and permits 

The administrative provisions for applications set the foundation for managing permanent residence, for the visa and permit regime, the application and 
decision making process, and for sponsorship, bonds and other conditions. The provisions will support the immigration system working in practice. They will 
enable decision to be made, and visas and permits to be cancelled in defined circumstances. 

The Act enables immigration regulations and policies to be made 

The provisions below should Cabinet power to create regulations and the Minister the power to create policies for the effective functioning of the immigration 
system without the need to change the legislation. This will enable flexibility with oversight, and the immigration legislation and system to be fit for purpose 
for the future. 

Key provisions Reason for provision 

Cabinet may prescribe regulations related to: 

• the class or type of non-Cook Islanders exempted from the requirement 
hold: 

o a visa for travel  

o a permit to stay 

• any general or specific objectives of immigration policy applying to 
permanent residence, a visa or permit class or type, or to a class or type 
of non-Cook Islander 

• permanent residence types 

• visa and permit types under each class of visa and permits 

• for permanent residence, and each visa and permit class and type: 

o the number of certificates, or visas or permits that may be 
granted at any one time or in any one period 

o application information requirements to support immigration 
decision making 

This clause should be drafted broadly to enable a wide scope for the making 
of regulations. It is necessary to set out visa and permit exemptions, types 
and the range of conditions that can be imposed on them. It should enable 
the process by which certain visa and permit classes and types are accepted 
and decided to be regulated. 

In Part 3 (below) different visa and permit classes are proposed. Under each 
class that is provided for in the Act, types can be established in regulations  
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Key provisions Reason for provision 

o the ranking of any applications, or any class or type of non-Cook 
Islander for any particular application for permanent residence, 
or a visa or permit class or type 

o the process for deciding applications for permanent residence, 
or any visa or permit class or type 

o the lapsing of applications in respect of which no decision has 
been made within a particular timeframe  

o the general or specific health and character requirements 
applying to an applicant or, any visa or permit class or type, or 
to a class or type of non-Cook Islander 

o the general or specific conditions and requirements applying to 
an applicant, or any visa or permit class or type, or to a class or 
type of non-Cook Islander 

o any indicators, attributes, or other relevant information or 
matters that may or must be considered in making a decision 
about the grant of permanent residence, or a visa or permit 

o the criteria by which any status or grant of permanent 
residence, or any visa or permit may be cancelled by Cook 
Islands Immigration 

o the approach to the treatment of a primary applicant’s spouse 
and/or dependents (including whether or not they may be 
included in the primary applicant’s application) 

o the sponsorship and bond requirements that can be imposed on 
applicants, employers, education providers, intern providers 
and others, including any non-Cook Islander holding a visa or 
permit, or subject to a visa and/or permit exemption or waiver 

• fees and charges 
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Key provisions Reason for provision 

• infringement fines for low level offences for non-Cook Islanders 
unlawfully in the Cook Islands, employers, education providers, intern 
providers, carriers and persons in charge of a craft 

The Minister may specify administrative and operational policies in addition 
to the regulations, to support the effective processing and deciding of 
applications, and decisions on the cancellation of visas and permits, 
removals and deportation, and to support the effective functioning of the 
immigration system. 

The Minister’s power to specify policies cannot overrule any of the 
provisions of this Act or prescribed regulations. 

This is a delegable power 

The Minister should have powers to specify detailed administrative and 
operational policies and processes to support the effective operation of the 
immigration system. This clause should be drafted broadly to enable a wide 
scope. But, it must compel the policies to be consistent with any regulations 
made.  

The Minister would generally make decisions on the policies needed on the 
advice of the Principal Immigration Officer and Cook Islands Immigration 
(and may choose to put some decisions to Cabinet). 

This is proposed as a delegable power as policies will be administrative and 
operational and it would be useful to enable them to be made by the 
Principal Immigration Officer   

Cook Islands Immigration should take reasonable steps to make prescribed 
regulations and specified policies under the Act publicly available  

If an obligation is placed on a non-Cook Islander, they should be (as far as is 
reasonable) told about it, so they can comply and cannot deny knowledge 
of their obligation – they should know what permit type to apply for, and 
the conditions associated with it 
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The Act enables the Principal Immigration Officer to make forms 

The provisions below should give the Principal Immigration Officer to make forms outside regulations. 

Key provisions Reason for provision 

The Principal Immigration Officer can make forms for applications and other 
matters under this Act related to the effective functioning of the 
immigration system 

Regulations and policies might specify what needs to stay in a particular 
form (by way of the fields requiring completion) but, the actual composition 
of forms doesn’t need to be regulated. 

This provision will avoid any doubt and to enable forms to be made outside 
the legislative framework  

Forms can be made for use by Cook Islands Immigration or Cook Islands 
Immigration along with any other government agency, registered business 
or organisation or incorporated society. 

Nothing in this Act prevents the making of joint or shared forms 

This provision is designed to clearly and specifically enable all sort of joint 
forms. It may be for Cook Islands Immigration and the border agencies to 
collect advance information, or for Immigration and the Business Trade and 
Investment Board. 

It should be drafted for the avoidance of doubt 
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How applications work 

The provisions below are needed to set out how the application process works, to make it clear that applications must be made, information on change of 
circumstances must be provided to Cook Islands Immigration.  

Key provisions Reason for provision 

The manner in which applications are applied for or made is a matter for 
Cook Islands Immigration unless a particular manner is prescribed in 
regulations or specified in immigration policy a non-Cook Islander must 
make an application in the prescribed manner 

To enable Cook Islands Immigration to manage applications as it thinks fit, 
unless otherwise directed. For example, it could be useful to have an agreed 
set of information requirements for most applications, but leave “special 
visas and permits” relatively open. If no manner is prescribed, then no 
formal rules would apply. 

Setting out the requirements for applications (including the detailed 
information that must be provided) in regulations means that they can be 
changed more readily but also provides some consistency and clarity for the 
applicant 

Biometric information may be required from a permanent residence, visa or 
permit applicant, as part of an application being made, must be provided 
where required, and an application may be declined where it is not provided 

To enable Cook Islands Immigration to use the biometric information in a 
passport, or to collect biometric information as part of the application 
process. 

This is intended as a future proofing provision. As systems and processes 
change, being able to collect and use biometric information will be of value 

A non-Cook Islander must inform Cook Islands Immigration of any change in 
information or a prescribed material change in circumstances during any 
application process 

This provision enables regulations to set out the change in circumstances 
that Cook Islands Immigration needs to be advised about. Prescribing the 
circumstances in regulations will enable them to be built upon as it is found 
to be necessary  

The manner in which applications are processed is a matter for Cook Islands 
Immigration unless a particular manner is prescribed in regulations or 
specified in immigration policy 

To enable Cook Islands Immigration to manage applications as it thinks fit, 
unless otherwise directed. For example, it could be useful to have an agreed 
manner of processing permanent residence applications that provides, for 
example, an application round every few years  
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Key provisions Reason for provision 

The circumstances in which applications can be lapsed can be prescribed.  

Where an application is lapsed, no further processing of the application is 
required and the fees or charges paid must be refunded to the applicant 

To enable applications to be lapsed in specifically prescribed circumstance. 
Again, this could be useful for permanent residence applications where, for 
example, the number of places available was met 
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Decisions on applications 

The provisions below are needed to empower the Principal Immigration Officer, Immigration Officers and Designated Officers to make visa and permit 
decisions. A provision enabling automated decision making is also included, to future-proof the legislation. 

Key provisions Reason for provision 

The Principal Immigration Officer, an Immigration Officer or Designated 
Officer may grant a visa or permit or decline a visa or permit application 

To create the power to grant and decline visa applications 

The Principal Immigration Officer, an Immigration Officer or Designated 
Officer may grant new visa or permit where a visa or permit was granted as 
a result of an administrative error 

This provision will enable the correct visa or permit to be granted where a 
mistake was made. The provision must be a may and not a must 

Permanent residence, visa and permit decisions can be automated using 
predetermined rules consistent with this Act, prescribed regulations and 
specified policies 

To enable electronic decision making (if available) in the future 

Except the cases where an applicant has been given permission to make an 
application in “absolute discretion”, an application must be declined where 
the applicant: 

• is a prohibited person 

• has used a false identity  

• has committed a fraud in the making of an application 

• is reasonably believed to be not bona fide in their stated reasons for 
travelling to, entering or staying in the Cook Islands 

• does not meet legislated, prescribed or specified application 
requirements including: 

o character requirements 

o health requirements 

To set out a range of reasons visas and permits must be declined. The 
drafting will need to enable the must to be overridden in the cases where 
the applicant has been given permission to make an application in “absolute 
discretion” as may be the case for prohibited people. 

The list should not be drafted in the new legislation as being exclusive – its 
purpose is to provide legislative clarity and support the provisions for visa 
and permit cancellations, removal and deportation 
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Key provisions Reason for provision 

o any other requirements for permanent residence, or the visa or 
permit class and type 

• is reasonably believed to be unable comply with the conditions 
associated with the visa or permit type for which they have applied 

• is not able to gain sponsorship or provide a bond where it is required 

• does not provide biometric information when requested 

• has not advised Cook Islands Immigration of any change in information 
or any material change in circumstance during the application process 

Where a Residence, Work or Study class visa or permit is declined in the 
Cook Islands, a short summary of the reason why will be provided.  

Otherwise, where another class or type of visa or permit application is 
declined in the Cook Islands a short summary of the reason why will be 
provided upon request.  

No reasons must be or will be provided where a decision is made in 
“absolute discretion” 

The giving of reasons may enable the non-Cook Islander to make a better 
application the next time. Of note, this provision is intended to apply only to 
applications made in the Cook Islands not to applications offshore.  

It does not apply to decisions that are not applied for and are made in 
“absolute discretion”. It would be useful to clearly prevent reasons where 
powers are exercised in “absolute discretion” as this will help compel the 
correct use of this power 
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The conditions that can be imposed on visas and permits 

The provisions below should provide that conditions can be imposed on visas and permits in regulations and in policies, but also on a case-by-case basis where 
it is considered appropriate or necessary. They also make it clear that a non-Cook Islander must comply with any conditions. 

Key provisions Reason for provision 

All visas and permit classes and types may be subject conditions This enables visa and permits conditions to be prescribed in regulations, and 
specified in immigration policy, or imposed by the Minister/Principal 
Immigration Officer where they grant a visa/permit in absolute discretion. 

The three levels provide some flexibility: 

(1) important conditions should stay in regulations (like the applicant must 
have a job offer) 

(2) immigration policies can contain general conditions (like the job offer 
must come from an employer in a particular sector, or be for a particular 
occupation) 

(3) from time to time, conditions may be imposed by decision makers 

Where there is good reason to believe it is necessary, the Principal 
Immigration Officer, an Immigration Officer or Designated Officer may vary 
or impose conditions on any class or type of visa or permit in “absolute 
discretion” 

Conditions for visas will usually be prescribed or specified in policy but there 
may be circumstances where it is necessary to vary them; either to impose 
additional conditions where a visa or permit would otherwise not be 
granted, or in exceptional or special or exceptional circumstances.  

The limitation to impose conditions where there it is “reasonably believed 
to be necessary” is to ensure that the power is not mis-used. The absolute 
discretion is to prevent applicants and others attempting to apply for 
variations, especially where conditions don’t suit them 

A non-Cook Islander must comply with the conditions imposed on their visa 
or permit. A failure to comply with conditions will make them liable for 
removal or deportation and their visa or permit may be cancelled 

This provision places an obligation on the non-Cook Islander to comply with 
their conditions. Where they do not, they are liable for removal or 
deportation and the deportation provisions should apply. 

Liability for deportation will enable a deportation order to be issued. This is 
discussed in Part 6 
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Sponsorship and bonds 

The provisions below should provide for modernised sponsorship and bond arrangements. Sponsors may be employers or education providers, internship 
providers, or other including community organisations, church organisations, sporting clubs, etc. The obligations places on sponsors are significant. It is not 
an arrangement to be entered into lightly. 

Key provisions Reason for provision 

An applicant, a permanent resident, a visa or permit holder or non-Cook 
Islander subject to a visa and/or permit waiver may be required to have a 
sponsor or pay a bond, and an application may be declined or a visa or 
permit cancelled where the requirement cannot be met 

To enable sponsorship or bond requirement to be imposed on a non-Cook 
Islander if there are concerns about their ability to meet their immigration 
obligations, or there is the potential for them to impose costs, or to overstay  

Immigration regulations or policies can prescribe or specify the 
requirements for sponsorship, including the sponsor’s obligations and how 
it can be evidence that they can be met and are being upheld.  

Different sponsorship obligations can be placed on different applicants, 
permanent residents, on different visa and permit classes and types, and on 
different visa and permit holders.  

Where sponsorship obligations are not upheld: 

• they can be pursued as a debit to the Crown if financial in nature 

• the sponsor may be prevented from undertaking further sponsorship  

To enable sponsorship requirements to be imposed for different applicants, 
visa and permit types and different non-Cook Islanders, and to make it clear 
in law that sponsors are accountable for fulfilling their obligations and that 
debt can be pursued. 

Sponsorship obligations may be for things like housing, health care, 
education and other life essentials, or for removal or deportation costs. 
Sponsorship is generally used where a visa or permit might not otherwise be 
granted due to a risk that the non-Cook Islander might end up reliant on the 
government 

Immigration regulations or policies can prescribe or specify the 
requirements for bonds, including the bond amount that must be paid. They 
may prescribe or specify who must pay a bond. 

Different bond amounts can be placed on different applicants, permanent 
residents, on different visa and permit classes and types, and on different 
visa and permit holders. 

If the conditions to which the bond is linked are breached, the bond can be 
used for arrest, detention, removal and deportation (or any other 

To enable sponsorship requirements to be imposed for different applicants, 
visa and permit types and different non-Cook Islanders, and to make clear 
in law that bond amounts can be used for removal, deportation and 
repatriation, and will be forfeited where conditions are breached. 

The provision should enable a non-Cook Islander, but also others, to pay a 
bond. The obligation may be placed on employers or education providers, 
internship providers, or other including community organisations, church 
organisations, sporting clubs, etc. 
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Key provisions Reason for provision 

immigration matter related to the management of the non-Cook Islander 
who is the subject of the bond) 

Bonds may be to cover for things like housing, health care, education and 
other life essentials, or for deportation or repatriation costs. Bonds are 
generally used where a visa or permit might not otherwise be granted due 
to a risk that the non-Cook Islander might end up reliant on the government 

Where a bond is requested from an applicant, permanent resident, or a visa 
or permit holder, it must be held by Cook Islands Immigration in the Cook 
Islands Immigration bank account and cannot be used for any purpose other 
than the payment of any costs associated with the arrest, detention, 
removal and deportation (or any other immigration matter related to the 
management of the non-Cook Islander who is the subject of the bond, their 
spouse and any dependents) unless it is forfeited 

To make clear that bonds must be held so that they can be returned to a 
non-Cook Islander or other payee, and used only for the non-Cook Islander’s 
immigration management or that of their spouse or dependents 

Where a bond is paid by a third party, the bonded person cannot be charged 
for the bond amount by the third party. The bonded person’s wages and 
entitlement cannot be withheld, nor any other mechanism used to charge 
the bonded person for the bond; be it through monetary or other means. To 
do so is an offence 

To make it clear that a bond is paid by a person who accepts responsibility 
for setting aside the money and to prevent the circumstance where an 
employee or other person pays a bond, claims it back, then has it refunded. 
A new offence will be created to enable action to be taken by those who do 
this 

A bond will be forfeited in full if: 

• the bonded person remains in the Cook Islands after their permit 
expires 

• the bonded person, being unlawfully in the Cook Islands, is 
removed or deported 

• Immigration is required to support the bonded person to leave the 
Cook Islands voluntarily 

A bond will be forfeited in full if the person who is eligible to have it refunded 
fails to apply for the refund within 12 months of the time frame in which it 
can be refunded, even if the bonded person fulfils all the conditions of the 
bond. 

To set out where a bond is forfeited and what it can be used for in this case 
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Key provisions Reason for provision 

A bond forfeited in full can be used the payment of any costs associated with 
the arrest, detention, removal and deportation (or any other immigration 
matter related to the management of the non-Cook Islander who is the 
subject of the bond, their spouse and any dependents). Any remaining 
amount can be used for the same purposes as fees and chargers as set out 
under this Act 
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Grant of visa or permit in absolute discretion 

The provisions below are intended set out the powers of the Minister to grant visas and permits in “absolute discretion”, creating some flexibility in the 
legislative provisions for rare and special or exceptional circumstances where action outside the regulations or policies in place may be required. 

Key provisions Reason for provision 

The Minister may grant a visa or permit to a non-Cook Islander in “absolute 
discretion” and may apply conditions to the visa or permit. 

This is a delegable power 

To empower the Minister to grant a visa or permit in “absolute discretion” 
in special circumstances. This is a power distinct from the power to waive 
visa or permit requirements. 

This type of provision is useful in addition to the power to waive visa and/or 
permit requirements. Waivers of a requirement should only be given in rare 
and special circumstances as most non-Cook Islanders should be expected 
to hold a visa and permit.  

The “absolute discretion” will mean that the decision to grant a visa or 
permit outside the regulations and policies in place cannot be applied for, 
but it may result in “representations” being made by people which will need 
to be managed. 

It is recommended that this is a delegable power to enable the Principal 
Immigration Officer to hold the power if appropriate 
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The cancellation of visas and permits 

The provisions below set out the circumstances where visas and permits can be cancelled, to make the rights of visa and/or permit holders clear in the law 
and also to prevent abuse of the immigration system through fraud. 

Key provisions Reason for provision 

An Immigration Officer can cancel any visa or permit where they have 
reasonable grounds to believe a non-Cook Islander has not informed Cook 
Islands Immigration of any change in information or a prescribed material 
change in circumstances during any of their application process 

To provide a limited means to cancel a visa or permit where Immigration 
Cook Islands has not been fully informed about a change in information or 
materials change circumstance. 

This provision should grant a power to Immigration Officers. They should be 
able to exercise it with “reasonable grounds to believe”, in the 
circumstances where information that might have influenced an 
immigration decision was not provided to Immigration Cook Islands. This will 
prevent circumstances such as non-Cook Islanders: 

• continuing with a partnership application even where they might have 
broken up with their spouse 

• not updating Cook Islands Immigration with information about their 
standard of health where they find out about a serious condition during 
the application process 

An Immigration Officer can cancel any visa or permit where the holder: 

• has used a false identity  

• has committed a fraud to gain a visa, permit or entry to the Cook Islands 

• does not provide biometric information when requested for 
immigration purposes 

• does not comply with the requirements or conditions on their visa or 
permit or associated with their exemption or waiver 

• has their sponsorship withdrawn 

• voluntarily departs the Cook Islands where they are otherwise liable for 
removal or deportation 

To set out a range of reasons visas and permits cancelled.  

The list should not be drafted into the new legislation as being exclusive – 
its purpose is to provide legislative clarity and support the provisions for visa 
and permit decision making, removal and deportation. It will need to be 
crossed referenced against the removal and deportation provisions to 
ensure that where a non-Cook Islander is removed or deported, any visa or 
permit held is or can be cancelled 
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Key provisions Reason for provision 

• is removed or deported under the provisions of this Act (and their visa 
or permit is not otherwise, automatically cancelled by the operation of 
this Act) 

A visa or permit can be cancelled where there are reasonable grounds for 
believing it was granted as the result of an administrative error 

The provision enables mistakes to be corrected! There is a “reasonable 
grounds for believing” attached to this power to limit its use to those 
circumstances it was intended for – ultimately, where a mistake is made. 

In practice, it is unlikely that this provision will be used unless Cook Islands 
Immigration being to use an electronic system, a visa or permit is cancelled, 
and the cancellation is challenged. But, there may also be the circumstances 
where the wrong stamp is used and a non-Cook Islander attempts to 
leverage from this 
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Form of a permanent residence certificate, visa or permit 

The provision below should clarify that a visa or permit is a record. Visas and permits do not have to be physically evidenced to be valid and lawful. This 
provides clarity in law, and also flexibility to provide for the grant of a visa or permit by operation of the regulations (or via electronic decision making). 

Key provisions Reason for provision 

A permanent residence certificate, visa or permit can be electronic or 
physical in form.  

A permanent residence certificate, visa or permit does not have to be 
endorsed in a non-Cook Islander’s passport but a record of the grant must 
be held by Cook Islands Immigration 

This allows for electronic records to be maintained of permanent residence, 
visas and permits and does not require them to be printed or for a passport 
to be endorsed. It does require a record to be maintained 
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Expiry of a visa or permit 

The provisions below are necessary to clarify when a visa or permit may expire. They are important to legislative clarity and will support the effective operation 
of the immigration system. 

Key provisions Reason for provision 

A visa or permit expires on a triggering date, being: 

• the beginning of the day after the end date of the visa or permit 

OR 

• in an emergency, the beginning of the day after the end date of the 
emergency extension declared by the Principal Immigration Officer 

It is important to have a legal provision that clear sets out when visas and 
permits will expire, but one that also provides for emergencies. This 
provision will require visas or permits to have end dates. It is also possible 
to have then end after a particular event but this is more complicated to 
draft and manage. 

The suggestion is that an emergency extension to visas and permits can be 
made by the Principal Immigration Officer, on the assumption that the 
Minister may be otherwise busy with more significant matters if an 
emergency was to occur. These sorts of declarations would not be 
commonly made 

A visa or permit expires on a triggering event, being when: 

• a non-Cook Islander who is liable for removal or deportation leaves the 
Cook Islands (voluntarily, as an alternative to being removed or 
deported) 

• a non-Cook Islander is removed or deported from the Cook Islands 

• departure, removal or deportation was due to occur, if the non-Cook 
Islander absconded and did not depart or was otherwise not removed 
or deported  

It is useful to have a provision that automatically cancels visas or permits 
upon removal or deportation. If the non-Cook Islander was not removed or 
deported, they would remain liable for removal or deportation 
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Principal Immigration Officer’s powers in emergencies 

To provide for a set of powers to manage immigration, visas and permits in the case of emergencies. It is unlikely that these provisions will be regularly 
needed, but they will be useful in response to any emergency if it were to occur. 

Key provisions Reason for provision 

The Principal Immigration Officer can declare an emergency extension of all 
visas and permits, in the case of emergencies affecting the travel and stay of 
non-Cook Islanders 

This provision sets out when an emergency extension declaration can be 
made. The power to make a declaration has been limited to emergencies 
that might affect travel and stay – something like a cyclone or other extreme 
weather event, or the mechanical failure of a craft 

The Principal Immigration Officer can declare an emergency suspension of 
all visas and permits held by non-Cook Islanders offshore, in the case of 
emergencies  

This provision sets out when an emergency extension declaration can be 
made. The power to make a declaration has been limited to emergencies 
that might affect the population of the Cook Islands, like a global outbreak 
of an infectious disease 
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Part 6: Visa and permit framework 

Purpose of the visa and permit framework section 

The provisions below compliment the requirements that most non-Cook Islanders hold a visa for travel and a permit to stay in the Cook Islands. They 
establish the various visa and permit classes and the rights each class of visa and permit will bestow on a non-Cook Islander. 

Classes of visa and permits 

The provisions below should set out the different classes of visas and permits at a high level and describe the entitlements that they endow on a non-Cook 
Islander. The types of visa that sit under each class, and the specific criteria for grant and conditions will be prescribed in regulations and policy. 

Key provisions Reason for provision 

The following visa classes are established in law: 

• Transit  

• Residence 

• Work 

• Study 

• Visit  

• Special 

To set out the classes of visa that might have their own set of legislative 
rules, under which various types of visas can be established.  

The Act should provide the framework for the visa system, which should 
match the framework of the permit system. There is, however, no transit 
permit. This is because transit passengers should only be stopping over on 
the craft (boat or aeroplane) not staying in the Cook Islands. 

The list proposes some visa classes that are common to immigration 
legislation. Visas should provide for transit and for residence, and a range of 
temporary entry 

The following permit classes are established in law: 

• Residence 

• Work 

• Study 

• Visit 

• Special  

To set out the classes of permit that might have their own set of legislative 
rules, under which various types of permits can be established. 

The list proposes some permit classes that are common to immigration 
legislation. Permits should provide for residence, and a range of temporary 
entry 
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Transit Visas 

Transit Visa requirements may be put in place if issues arise with passengers travelling through the Cook Islands en-route to another destination. They will 
enable the intention of those passengers to be considered in advance of their travel, to reduce the risk of transit passengers seeking to stay in the Cook 
Islands. 

Key provisions Reason for provision 

A non-Cook Islander who intends to transit through Cook Islands - with 
another country as their final destination - must apply for a Transit Visa 
unless this requirement is waived or their status under another immigration 
category exempts them from the requirement 

To ensure that even those who are passing through Cook Islands, but for 
whom it is not the final destination, are obliged to apply for visas before 
travelling if they may be a risk to safety, security or the integrity of the 
immigration system. 

This provision is a mechanism to prevent non-Cook Islanders pretending that 
they intend to simply transit, as a back door to entering the Cook Islands 

A Transit Visa holder must remain on the craft on which they are transiting 
through the Cook Islands, or in the confines of the airport, port or 
designated place. If they leave the craft, airport, port or designated place 
they are unlawfully in the Cook Islands 

This provision spells out the requirement for a Transit Visa holder to remain 
on, or close to the craft.  

This provision is a mechanism to prevent non-Cook Islanders “wandering 
off” while in transit 

A Transit Visa holder may not apply for a permit while in transit This provision spells out the very limited rights of a Transit Visa holder, to 
prevent the abuse of the visa type. 

This provision is a mechanism to prevent non-Cook Islanders pretending that 
they intend to simply transit, as a back door to entering the Cook Islands 

A Transit Visa holder must not remain in transit and has an obligation to 
leave the Cook Islands on their out-bound craft 

This provision spells out the obligation of a Transit Visa holder to leave on 
their out-bound craft 

A Transit Visa holder or a non-Cook Islander can only remain in transit for a 
period of 48 hours after which time they are unlawfully in the Cook Islands 
and can be arrested, detained and removed from the Cook Island 

This provision sets a clear transit period of 48 hours after which the non-
Cook Islander can be detained. 

“Transit” cannot be for an indefinite period and it shouldn’t be longer than 
a day or two as the person in transit may be left without the means to 
support themselves (with food and bathroom facilities) 
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Key provisions Reason for provision 

The Principal Immigration Officer can grant a permit or permission to apply 
for a permit (in absolute discretion) to a non-Cook Islander transiting the 
Cook Islands 

It may be useful to able a transit passenger to apply for or to be granted a 
permit. The Principal Immigration Officer (or delegate) may need to make 
such a decision upon the arrival of a craft where there is a potential issue, 
like a cyclone or a health issue, or an asylum claim is made 
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Residence Visas and Permits 

Residence visas and permits should provide for non-Cook Islanders to travel to and stay in the Cook Islands, to work, study and visit. This class of visa might 
be used for spouses and dependent children of Cook Islanders or Permanent Residents who do not qualify for these special status’ themselves.  

Key provisions Reason for provision 

A non-Cook Islander outside the Cook Islands may apply for a residence visa, 
a residence permit and a visa and permit together. 

A non-Cook Islander lawfully in the Cook Islands, may apply for a residence 
visa, a residence permit and a visa and permit together where permitted by 
under criteria prescribed in regulations or specified in policy 

This sets out who may apply for a Residence Visa and Permit. If in the Cook 
Islands, the non-Cook Islander must have a lawful immigration status 

A Residence Visa and/or Permit holder must comply with any conditions 
prescribed in regulations or specified in immigration policy, or imposed by 
the Principal Immigration Officer, an Immigration Officer or Designated 
Officer 

To clarify that conditions must be upheld 

A Residence Visa gives an entitlement to travel to the Cook Islands for the 
duration of their visa and consistently with any conditions of their visa 

To clarify the entitlements a residence visa provides and that the 
entitlement only applies if conditions are upheld 

A Residence Permit holder has an entitlement to stay in the Cook Islands for 
the duration of their permit and consistently with any conditions of their 
permit 

To clarify the entitlements a residence permit provides and that the 
entitlement only applies if conditions are upheld 

A Residence Permit holder is entitled to work, study and visit in the Cook 
Islands. Any work undertaken must be lawful in terms of the obligations 
imposed in any regulations or policies under this Act and any other Act that 
is relevant to a non-Cook Islander’s entitlement to work 

To enable a residence permit holder the right to work, study and visit. 
Essentially, a residence permit is the most permissive of all the permit 
classes. However, a resident will still need to comply with any conditions 
relevant to their rights and will have to comply with other relevant 
legislation such as the Development Investment Act 1995 – they may need 
to register with the Business Trade and Investment Board to make a Foreign 
Direct Investment or as a Foreign Enterprise 
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Work Visas and Permits 

Work visas and permits should provide permission to travel to and stay in the Cook Islands, consistently with any conditions, for the purposes of working in 
the Cook Islands. Different types of work permits may be created through regulations. 

Key provisions Reason for provision 

A non-Cook Islander outside the Cook Islands may apply for a work visa, a 
work permit and a visa and permit together. 

A non-Cook Islander lawfully in the Cook Islands, may apply for a work visa, 
a work permit and a visa and permit together where permitted by under 
criteria prescribed in regulations or specified in policy 

This sets out who may apply for a Work Visa and Permit together. If in the 
Cook Islands, the non-Cook Islander must have a lawful immigration status 
and permission to apply for the visa type must be prescribed in regulation 
or specified in policy 

A Work Visa and/or Permit holder must comply with any conditions 
prescribed in regulations or specified immigration policy, or imposed by the 
Principal Immigration Officer, an Immigration Officer or Designated Officer 

To clarify that conditions must be upheld 

A Work Visa gives an entitlement to travel to the Cook Islands for the 
duration of their visa and consistently with any conditions of their visa 

To clarify the entitlements a work visa provides and that the entitlement 
only applies if conditions are upheld 

A Work Permit holder has an entitlement to stay in the Cook Islands for the 
duration of their permit and consistently with any conditions of their permit 

To clarify the entitlements a work permit provides and that the entitlement 
only applies if conditions are upheld 

A Work Permit holder is entitled to work in the Cook Islands consistent with 
the entitlements prescribed, specified or imposed for their work permit type 

To provide the entitlement to work, but to enable different work rights for 
different work permit types and different non-Cook Islanders 



NOT GOVERNMENT POLICY 

88 

 

Study Visas and Permits 

Study visas and permits should provide the right to travel to and stay in the Cook Islands for study purposes consistent with any conditions on the visa or 
permit. They will be an appropriate visa type for many non-Cook Islander minors and may facilitate export education in the future. It is also intended that 
internships, where the non-Cook Islander is in-country to learn a new skill or gain experience, are covered by this visa and permit class. 

Key provisions Reason for provision 

A non-Cook Islander outside the Cook Islands may apply for a study visa, a 
study permit and a visa and permit together. 

A non-Cook Islander lawfully in the Cook Islands, may apply for a study visa, 
a study permit and a visa and permit together where permitted by under 
criteria prescribed in regulations or specified in policy 

This sets out who may apply for a Study Visa and Permit. If in the Cook 
Islands, the non-Cook Islander must have a lawful immigration status and 
permission to apply for the visa type must be prescribed in regulation or 
specified in policy 

A Study Visa and/or Permit holder must comply with any conditions 
prescribed in regulations or specified immigration policy for their permit 
type, or imposed by the Principal Immigration Officer, an Immigration 
Officer or Designated Officer 

To clarify that conditions must be upheld 

A Study Visa gives an entitlement to travel to the Cook Islands for the 
duration of their visa and consistently with any conditions  

To clarify the entitlements a study visa provides and that the entitlement 
only applies if conditions are upheld 

A Study Permit holder has an entitlement to stay in the Cook Islands for the 
duration of their permit and consistently with any conditions of their permit 

To enable the length of a Study Permit to be prescribed in regulations or 
specified immigration policy 

Study permit holders are not entitled to work in the Cook Islands unless this 
is a prescribed or specified entitlement of their permit 

To limit the right to work unless expressly permitted 
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Visitor Visas and Permits 

Visitor visas and permits should provide a right to travel to and stay in the Cook Islands for the purpose of visiting. Different types of visitor visa can be created 
with different conditions and timeframes. These visa and permits should be reserved for bona fide visitors. 

Key provisions Reason for provision 

A non-Cook Islander outside the Cook Islands may apply for a visitor visa, a 
visitor permit and a visa and permit together. 

A non-Cook Islander lawfully in the Cook Islands, may apply for a visitor visa, 
a visitor permit and a visa and permit together where permitted by under 
criteria prescribed in regulations or specified in policy 

This sets out who may apply for a Visitor Visa and Permit. It stipulates to 
apply for a visa and a permit together, the non-Cook Islander must be 
outside the Cook Islands or lawfully in the Cook Islands and permission to 
apply for the visa type must be prescribed in regulation or specified in policy 

A Visitor and/or Permit holder must comply with any conditions prescribed 
in regulations or specified immigration policy for their permit type, or 
imposed by the Principal Immigration Officer, an Immigration Officer or 
Designated Officer 

To clarify that conditions must be upheld 

A Visitor Visa gives an entitlement to travel to the Cook Islands for the 
duration of their visa and consistently with any conditions 

To clarify the entitlements a visitor visa provides and that the entitlement 
only applies if conditions are upheld  

A Visitor Permit holder has an entitlement to visit the Cook Islands for the 
duration of their permit and consistently with any conditions of their permit 

To enable the length of a visitor permit to be prescribed in regulations or 
specified immigration policy 

A Visitor Permit holder is not entitled to work or study in the Cook Islands 
unless this is a prescribed or specified entitlement of their permit 

To limit the right to work or study unless expressly permitted. 

As noted previously, limited work or study entitlements might be 
appropriate on a visitor visa but the visa shouldn’t be a back door to 
entitlements where a non-Cook Islander should otherwise apply for a work 
or study permit 
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Special Visas and Permits 

Special visas and permits will enable visa types for special visits such as sporting or entertainment events, voluntourism or other activities where the other 
visa classes and types are not a good fit. 

Key provisions Reason for provision 

A non-Cook Islander outside the Cook Islands may apply for a special visa, a 
special permit and a visa and permit together. 

A non-Cook Islander lawfully in the Cook Islands, may apply for a special visa, 
a special permit and a visa and permit together where permitted by under 
criteria prescribed in regulations or specified in policy 

This sets out who may apply for a Special Visa and Permit. If in the Cook 
Islands, the non-Cook Islander must have a lawful immigration status and 
permission to apply for the visa type must be prescribed in regulation or 
specified in policy 

A Special Visa and/or Permit holder must comply with any conditions 
prescribed in regulations or specified immigration policy for their permit 
type, or imposed by the Principal Immigration Officer, an Immigration 
Officer or Designated Officer 

To clarify that conditions must be upheld 

A Special Visa gives an entitlement to travel to the Cook Islands for the 
duration of their visa and consistently with any conditions 

To clarify the entitlements a special visa provides and that the entitlement 
only applies if conditions are upheld.  

A special visa class could include types of visa that are for special visitors 
such as United Nations or other representative attending ceremonial events 
or other activities that are not purely “visits”. This would enable visa for 
travel where these people were not otherwise waived or exempted 

A Special Permit holder has an entitlement to stay in the Cook Islands for 
the duration of their permit and consistently with any conditions of their 
permit 

To enable the length of a special permit to be prescribed in regulations or 
specified immigration policy 

A Special Permit holder is entitled to work, study or visit in the Cook Islands 
consistent with the entitlements prescribed or specified for their permit 
type or granted as part of their permit 

To enable work, study or other rights to be specified in policy 
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Part 7: Arrivals and departures – People responsibilities 

Purpose of the arrivals and departures – People responsibilities section 

Obligations related to arrival to, and departure from, a country are commonly placed on all people. This is to enable that country to effectively manage its 
border and its immigration system, and to support good governance. Arrival and departure information can contribute to other information such as the 
census and can be used to support government decision making and the provision of public services. 

If reporting requirements are not in place, official records cannot be maintained to any degree of accuracy. For a small country like the Cook Islands, official 
records of who is in the country can also be useful in the case of emergency events such as an outbreak of an infectious disease or a weather event. In a case 
like this, the personal information may be used to contact people in relation to the event. 

The proposals for all people arriving to and departing from the Cook Islands are broadly consistent with the Entry, Residence and Departure Act 1971-72 (ERD 
Act) but are more up-to-date and consistent with modern and future-proofed framework legislation that provides for regulations to be made. They are more 
detailed than the 2016 immigration policy.  

Key provisions Reason for provision 

Every person arriving in Cook Islands is obliged to present themselves at a 
designated place or to a Designated Officer without delay, and not later 
than 48 hours after their arrival 

To create the foundation for border control to manage the entry of all 
people arriving in the Cook Islands. This will allow the maintenance of 
records of arrivals and departures.  

Places other than international airport and ports may designated, and a 
place on each island may be designated. As an alternative, a person or 
persons on each island may be designated as a “Designated Officer” for 
immigration purposes. 

The process for entry is likely to involve presentation at an immigration desk 
at a designated airport or port of entry with appropriate documentation as 
specified in the regulations. Example of appropriate document may include 
a completed arrival card; a passport or other travel document; and for a non-
Cook Islander evidence of a permit where required.  

Of note, while Cook Islanders have a right to travel to, enter and stay in the 
Cook Islands, some border controls should still apply to them. This is why 
these provisions specifically use the term “person”, and non-Cook Islander  
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Key provisions Reason for provision 

Every person entering the Cook Islands is required to provide the prescribed 
entry information (in addition to any information that a non-Cook Islander 
is required to provide to demonstrate they hold a permit or to apply for a 
permit) 

To enable Cook Islands Immigration to collect information that might be 
useful for planning or otherwise managing immigration services. At 
minimum, a physical address might be required. For non-Cook Islanders, this 
provision of an address might be used if they breached their permit 
conditions or overstayed the timeframe their permit allowed. For a Cook 
Islander it may be useful if there was to be a public health or other issue 
associated with the craft on which they travelled to the Cook Islands and 
there was a need to contact them 

A non-Cook Islander arriving in Cook Islands without a valid permit, must 
apply for a permit at a designated place or to a Designated Officer (unless 
the requirement is waived or they are exempt) from permit requirements 

To require non-Cook Islanders who are exempt from holding a visa for travel 
but not from holding a permit stay to apply for a permit on arrival. In most 
cases, the application is likely to be made through the completion of the 
arrival card 

Biometric information may be required from any person seeking to enter 
the Cook Islands and a non-Cook Islander’s entry or permit application may 
be declined (or their visa and permit cancelled) where it is not provided 

To enable Cook Islands Immigration to use the biometric information in a 
passport, or to collect biometric information as part of the identity 
identification process at the border and to turnaround those people who do 
not provide it.  

This is intended as a future proofing provision. It may be that as border 
systems and processes change, being able to collect and use biometric 
information will be of value to Cook Islands Immigration. 

Of note, only while a non-Cook Islander can be declined entry and 
turnaround, the identity and status of a Cook Islander still needs to be 
established. Where it is established, Cook Islanders must be let into the Cook 
Islands (where it is not, they may be treated as non-Cook Islanders) 
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Key provisions Reason for provision 

A non-Cook Islander who arrives in the Cook Islands and does not present 
themselves at a designated place or to a Designated Officer without delay, 
and no later than 48 hours after their arrival, may be arrested and detained 
and may be liable for removal or deportation. 

Arrest and detention may occur regardless of whether the non-Cook 
Islander holds a valid permit (in order to confirm that person’s identity, and 
immigration status and entitlements). Where the non-Cook Islander has 
failed to report and does not hold a valid permit, they are in the Cook Islands 
unlawfully 

To enable a non-Cook Islander to be arrested and detained if they do not 
comply with entry requirements. This provision will need to be cross 
checked with the detention provisions in Part 7 below. 

A person leaving Cook Islands is obliged to present themselves at a 
designated place or to a Designated Officer and provide any prescribed 
departure information  

To enable Cook Islands Immigration to collect information that might be 
useful for planning or otherwise managing immigration services, including 
recording who has left the Cook Islands. This provision is commonly fulfilled 
by people leaving through a port or airport and completing a departure card.  

The provision should be drafted in a manner that enables no departure 
information to be required if it is decided that it is not necessary at this stage 

Any person can be required to pay any penalties or infringement fines owed 
to the Crown before they depart the Cook Islands. This includes any person 
in charge of a craft against whom a penalty or fine is imposed  

To enable the collection of monies owed to the Crown as a result of fines or 
penalties. There is a provision like this in the New Zealand legislation 
enabling monies to be requested from all people on their departure for all 
sorts of fines to support the effective administration of government 
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Part 8: Arrivals and departures – Carrier responsibilities 

Purpose of the arrivals and departures – carrier responsibilities section 

Carriers such as airlines, cruise ships and other vessels such as private yacht benefit from the ability to bring crew, passengers and goods to the Cook Islands 
and have responsibilities to do so in a lawful and orderly manner. Carriers must respect the sovereignty of the Cook Islands, and the Government’s right to 
determine who may travel to, enter and stay in the country. 

The new immigration legislation needs to put in place modern and clear obligation on carriers and person in charge of a craft. The proposals for these 
obligations are broadly consistent with the Entry, Residence and Departure Act 1971-72 amendment from 2017 but are more detailed and specific, and they 
will allow information and documentation requirements to be prescribed in regulations. 

The drafting may need to separate out seafaring vessels and aircraft for clarity, as the timeframes for complying with the obligations will differ.  

Obligation to provide advanced passenger name and record information 

These provisions provide for advance passenger name and record information to be required about all people intending to travel to the Cook Islands 14 days 
before the intended departure of a craft. Customs officials call this “advance notice of arrival” information and the provisions can be drafted with some 
reference to the Custom Revenue and Border Protection Act but, could benefit from greater clarity and simplicity than the provisions in that Act. 

Key provisions Reason for provision 

Fourteen days prior to the date of scheduled departure, a carrier or person 
in charge of any craft intending to travel to the Cook Islands, must provide 
the Principal Immigration Officer the prescribed information about all 
persons currently known to be intending to board the craft. 

A carrier or person in charge of a craft intending to travel to the Cook Islands 
must provide the prescribe information the prescribed form. A failure to do 
so is an offence 

To require carriers to provide advance passenger name and record 
information (advanced PNR) prior to a scheduled trip. This will enable Cook 
Islands Immigration to review passenger and crew manifests in advance, to 
identify prohibited people and to prevent immigration offences. 

Cook Islands Immigration may use the information to contact a non-Cook 
Islander intending to travel to advise them that they are a prohibited person, 
and that they may be denied boarding or turned around at the border. They 
may use it to issue a notice to the carrier to deny boarding. 

The provision must not create any doubt about the fact that it covers both 
passengers and crew of a craft, and that a craft may be seafaring or an 
aircraft 
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Obligation to provide information about passengers in advance of their arrival 

These provisions provide for passenger name and record information to be required about all people on board, or intending to board, a craft travelling to the 
Cook Islands. They should work with the other carrier obligations to enable Cook Islands Immigration to direct a carrier to prevent the disembarkation or to 
decline the boarding a non-Cook Islander. Customs officials call this “advanced passenger information” and the provisions can be drafted with some reference 
to the Custom Revenue and Border Protection Act but, could benefit from greater clarity and simplicity than the provisions in that Act. 

Key provisions Reason for provision 

A carrier or person in charge of a seafaring craft must, 48 hours before the 
craft’s arrival in the Cook Islands, provide the Principal Immigration Officer 
with the prescribed information about all persons currently known to be on 
board the craft. 

A carrier or person in charge of a seafaring craft en-route to the Cook Islands 
must provide the prescribe information the prescribed form. A failure to do 
so is an offence 

To set out the obligations on seafaring craft before their arrival in the Cook 
Islands.  

This will allow for on board crew and passenger name and record 
information to be provided prior to a craft’s arrival in the Cook Islands. It will 
enable the further immigration assessment and profiling of crew and 
passengers, for example, against the immigration database or watch lists. It 
may enable a notice to be made and issued to prevent disembarkation in 
the Cook Islands or turnaround at the border.  

This provision will need to cover the differing seafaring craft including 
commercial vessels and private yachts, etc. And, it must not create any 
doubt about the fact that it covers both passengers and crew of a craft. 

This provision should draw from the new provision 16A in the Entry, 
Residence and Departure Act 1971-71 with any necessary revisions for 
consistency, ensuring that the obligations apply to the person in charge, 
crew and passengers, and enabling further information requirements to be 
prescribed in regulations 

One hour prior to the scheduled departure, a carrier or person in charge of 
an aircraft intending to depart for the Cook Islands, must provide the 
Principal Immigration Officer with the prescribed information about all 
persons currently known to be intending to board the craft. 

A carrier or person in charge of a craft intending to depart for the Cook 
Islands must provide the prescribe information the prescribed form. A 
failure to do so is an offence 

This will allow for a list of all passengers and crew to be provided to Cook 
Islands Immigration to be provided just prior to a craft’s departure to the 
Cook Islands. It may be used to decline the boarding of a non-Cook Islander 
to prevent their travel if they are a prohibited person. 

This provision will need to cover the differing circumstances for aircraft, 
commercial flights and private aeroplanes, etc. And, it must not create any 
doubt about the fact that it covers both passengers and crew of a craft. 
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Key provisions Reason for provision 

This provision should draw from the new provision 16A in the Entry, 
Residence and Departure Act 1971-71 with any necessary revisions for 
consistency, ensuring that the obligations apply to the person in charge, 
crew and passengers, and enabling further information requirements to be 
prescribed in regulations 

Upon departure, a carrier or person in charge of an aircraft intending to 
depart for the Cook Islands, must provide the Principal Immigration Officer 
with the prescribed information about all persons currently known to be on 
board the craft. 

A carrier or person in charge of a craft en-route to the Cook Islands must 
provide the prescribe information the prescribed form. A failure to do so is 
an offence 

This will allow for a final list of all passengers and crew to be provided to 
Cook Islands Immigration to be provided just prior to a craft’s arrival in the 
Cook Islands. It may be used to enable the advance processing of passengers 
and crew. Also, to prevent disembarkation in the Cook Islands or turnaround 
at the border. 

This provision will need to cover the differing circumstances for aircraft, 
commercial flights and private aeroplanes, etc. And, it must not create any 
doubt about the fact that it covers both passengers and crew of a craft. 

This provision should draw from the new provision 16A in the Entry, 
Residence and Departure Act 1971-71 with any necessary revisions for 
consistency, ensuring that the obligations apply to the person in charge, 
crew and passengers, and enabling further information requirements to be 
prescribed in regulations 
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Obligation to provide ensuring passengers and crew hold the required documentation 

This provision will require carriers or persons in charge of a craft to check and ensure that passengers and crew have the required entry information. It will 
enable evidence of identity documents, and other entry information to be checked offshore 

Key provisions Reason for provision 

A carrier or person in charge of a craft en-route to the Cook Islands or 
intending to depart for the Cook Islands must ensure that all crew and 
passengers hold the prescribed information. They must decline 
disembarkation or deny boarding to any crew or passenger without the 
prescribed information. A failure to do so is an offence 

This provision will enable Cook Islands Immigration to compel carriers to 
check that all passengers have certain information and documents before 
enabling their travel to the Cook Islands. The prescribed information and 
documents are likely to include a passport valid for 6 months, a visa and 
permit if applicable, and a return ticket. 

The provision made need to separate the obligations between seafaring 
craft en-route, and aircraft prior to departure to prevent confusion 
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Obligation to prevent disembarkation or deny boarding 

This provision should enable Cook Islands Immigration to issue a “do not disembark” or a “do not board” notice to a craft. 

Key provisions Reason for provision 

Carry over section 5 of the Entry, Residence and Departure Amendment Act 
2017 (inserting new provisions 9B into the Entry, Residence and Departure 
Act 1971-71) with any necessary revisions for consistency. 

Extend the 9B to enable a notice to be made about any non-Cook Islander 
who may be the subject of a prohibition. 

Ensuring the making of a notice is a delegable power. 

Provide that a failure to prevent disembarkation or deny boarding where 
notified to do so is an offence 

To require carriers or persons in charge of a craft to prevent prohibited non-
Cook Islanders from travelling to the Cook Islands or from disembarkation in 
the Cook Islands. This extends the new provision to all prohibited non-Cook 
Islanders, to enable travel or disembarkation to be banned. 

The making of the “do not disembark” or a “do not board” notice needs to 
be delegable from the Minister to Cook Islands Immigration to enable the 
powers to be given effect in practice 
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Obligation to arrive at or report to a designated place or Designated Officer 

This provision will require all people to report to a designated place or a Designated Officer so that their arrival in the Cook Islands can be recorded, and so 
that any required permit can be issued. 

Key provisions Reason for provision 

A carrier or the person in charge of a craft arriving in the Cook Islands must: 

• ensure that all crew and passengers on the craft are cleared at a 
designated place or by a Designated Officer without delay, and not later 
than 48 hours after their arrival in the Cook Islands 

• prevent disembarkation other than into a designated place of entry or 
to report to a Designated Officer 

• if a stowaway is found, report this to an Immigration Officer, Designated 
Officer, Customs Officer or Police Officer as soon as practicable (which 
can include prior to the craft’s arrival in the Cook Islands). 

A failure to do so is an offence 

To set out the obligations on carriers on arrival to the Cook Island and to 
prevent arrival and disembarkation outside of immigration control 

If a carrier or person in charge of a craft cannot ensure that the craft is 
cleared at a designated place or by a Designated Officer within 48 hours of 
their arrival due to weather conditions or other unforeseen circumstances, 
they must make appropriate arrangements for all persons on board the craft 
to report as soon as practicable. 

A failure to do so is an offence 

To provide for the times where weather or other matters might prevent 
reporting within 48 hours, but retain the onus on the carrier or person in 
charge of the craft to ensure that reporting happens as soon as practicable 

Cook Islands Immigration is not required to grant any visa or permit, or 
waive any visa or permit requirements to crew and passengers arriving in 
the Cook Islands in an irregular manner due to weather conditions or 
unforeseen circumstances 

This is an avoidance of doubt provision to make it clear that craft can arrive 
in emergencies but this does not compel the grant of an immigration status 
to any passenger or crew. They may be, and remain, unlawfully in the Cook 
Islands 
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Obligations on departure 

This provision will require all people to report to a designated place or a Designated Officer so that their departure in the Cook Islands can be recorded, and 
so that any required information about their stay can be gathered from them. It may be, that in the early implementation of the new legislation, no departure 
information is required. It will also compel carriers to have a role in removing or deporting non-Cook Islanders where it is necessary 

Key provisions Reason for provision 

The carrier, and person in charge, of a craft departing Cook Islands must: 

• ensure that all crew and passengers depart at a designated place or 
provide any prescribed information about the craft’s departure to a 
Designated Officer  

• allow any non-Cook Islander being removed or deported to board the 
craft 

• take reasonable steps to detain a non-Cook Islander delivered by an 
Immigration Officer, Designated Officer or Police Officer for the 
purposes of removal or deportation 

• before departure report the details of any crew member or passenger 
who should be, but is not, on board the craft 

• before departure obtain immigration clearance in accordance with any 
direction given by Immigration Officer, Designated Officer or Police 
Officer. 

A failure to do so is an offence 

To set out the obligations on carriers on departure which include carrying 
non-Cook Islanders who are being removed or deported. As there are 
limited craft that travel to and from the Cook Islands, it is important that 
these craft can be compelled to assist Cook Islands Immigration with the 
removal or deportation process 

A person who in good faith imposes reasonable measures, including 
restraint or reasonable force, on another person in accordance with his or 
her responsibilities under the Act is not guilty of an offence and is not liable 
to any civil proceedings in respect of those measures 

To provide carriers some protection when they are compelling non-Cook 
Islanders to remain on a craft. This is a useful provision to assist carriers in 
the exercise of their obligations 
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Part 9: Removal and deportation 

Purpose of the removals and deportation section 

The proposals set out the circumstances and processes by which non-Cook Islanders, other than permanent residents, can be removed or deported from Cook Islands. 
They also set out any review or appeal rights these non-Cook Islander have in the removal and deportation process.  

Some limitations on removal and deportation are proposed.  

The procedural provisions will apply to all removals and deportations, including that of permanent residents and others. 

Limits on removals and deportation 

There are some limitations on who may be subject to removal or deportation that are set out below. This includes those non-Cook Islanders who have diplomatic and 
consular privileges, honorary permanent residents, and Permanent Residents in some circumstances. 

Key provisions Reason for provision 

The following non-Cook Islanders are protected from removal or deportation: 

• any person entitled to diplomatic privileges and immunities under Part I or 

Part II of the Diplomatic Privileges and Immunities Act 1968 

• any person entitled to consular privileges and immunities under the 

Consular Privileges and Immunities Act 1971 

• any person entitled to privileges and immunities under the New Zealand 

Act 1979-80 

• any person who is a permanent resident by descent, being born in the 

Cook Islands to a permanent resident parent and to who section 76A(1) of 

the Constitution applies 

To ensure compliance with other legislation and international agreements.  

These provisions are taken from section 3 of the current ERD Act and the 
Constitution but may need further detailed legal review to ensure that they are 
consistent with the Constitution and applicable Cook Islands legislation. 

These provisions may need to be linked to the provisions for Cook Islander and 
for permanent residents for clarity 
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Removal 

The provisions below set out where a non-Cook Islander can be removed without the service of a notice. 

Key provisions Reason for provision 

A non-Cook Islander is liable for removal, and may be arrested, detained and 
removed from Cook Islands if they: 

• hold a Transit Visa and the transit period has expired 

• fail to present themselves at a designated place or to a Designated Officer 
without delay, and later than 48 hours after their arrival 

• fail to provide the prescribed entry information (in addition to any 
information they are required to provide to demonstrate they hold a permit 
or to apply for a permit) 

• are refused a permit upon arrival, or their permit is cancelled on arrival 
under the grounds provided for in the Act, regulations or specified policy 

• were granted a permit in administrative error, that permit is cancelled and 
no further permit granted 

• are in the Cook Islands unlawfully for reasons other than travelling to, 
entering and staying in the Cook Islands under a false identity or as a result 
of a fraud  

• are in the Cook Islands unlawfully due to travelling to, entering and staying 
in the Cook Islands under a false identity and have been convicted of a 
relevant offence that proves that false identity either in the Cook Islands or 
overseas 

• are in the Cook Islands unlawfully due to travelling to, entering and staying 
in the Cook Islands as a result of fraud and have been convicted of a relevant 
offence that proves that fraud either in the Cook Islands or overseas 

To create the power to arrest and detain, and remove certain non-Cook 
Islanders, particularly at the border, but also in some other defined 
circumstances. 

The “may” is deliberate as it still requires an active decision to be made by 
Immigration Cook Islands. 

The powers in this provision apply in certain circumstances where it is simple 
and obvious to prove that the circumstance applies. These are circumstances 
where the action or inaction by the non-Cook Islander that leads to their liability 
should not be easy to dispute and there is no review or appeal right. For this 
reason, setting out the reasons they are liable for removal in a notice is un-
necessary and can be reasonably justified. 

It needs to be clear that where a non-Cook Islander has been convicted, in the 
Cook Islands or overseas that the conviction is satisfactory evidence of their 
liability for removal. 

This section should, however, provide that any non-Cook Islander liable for 
removal can be served an order. This will be necessary to support the use of 
provisions that enable liability to be suspended and may be useful in giving their 
arrest, detention and removal effect 
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Key provisions Reason for provision 

• are convicted of any offence punishable by imprisonment for a term of more 
than one year or any immigration offence as set out in the Act (whether in 
the Cook Islands or overseas and regardless of the sentence or penalty 
imposed) 

A non-Cook Islander who is liable for removal may be served a deportation order 
but an order is not required to enable their arrest and detention, and compel 
and affect their removal 
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Deportation 

The provisions below set out where non-Cook Islanders must be served a deportation order before they are deported. 

Key provisions Reason for provision 

A non-Cook Islander is liable for removal or deportation, and may be served a 
deportation order, arrested, detained and deported from the Cook Islands 
where they: 

• have breached the conditions of their visa, permit, waiver or exemption 

• have had their sponsorship withdrawn 

• concealed relevant information in relation to their application  

• did not advise Cook Islands Immigration of a material change in 
circumstance during the application process 

• on reasonable grounds are believed to be likely to undertake an action or 
actions, or engage in an activity or activities, that will be contrary to the 
values of the Cook Islands, its culture and its community 

• are on reasonable grounds believed to be in the Cook Islands unlawfully due 
to travelling to and staying in the Cook Islands under a false identity (and 
have not been convicted of a relevant offence proving that false identity) 

• are on reasonable grounds believed to have travelled to the Cook Islands 
and/or are in the Cook Islands as a result of fraud (and have not been 
convicted of a relevant offence proving that fraud) 

• are on reasonable grounds believed to be likely to commit an offence in the 
Cook Islands that is punishable by imprisonment as determined by the 
Minister (see section 8 of the Entry, Residence and Departure Amendment 
Act 2017 (inserting new provisions 31A into the Entry, Residence and 
Departure Act 1971-71)  

To create the power to serve a deportation order, arrest, detain and deport 
certain non-Cook Islanders. 

The “may” is deliberate as it still requires an active decision to be made by 
Immigration Cook Islands. 

The key difference to the removal provisions is the requirement to serve a 
deportation order as part of due process as there will be a requirement that 
Cook Islands Immigration have evidence of the matter leading to liability for 
deportation occurring.  

Consideration of Part 15 of the Crime Bill should be given in the drafting 
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Key provisions Reason for provision 

• are on reasonable grounds believed to be a member of a gang of concern 
as determined by the Minister or Principal Immigration Officer 

• are on reasonable grounds believed to be a threat to security, defence or 
public order as determined by the Minister and the Solicitor-General 

• are on reasonable grounds believed to have engaged in, or claimed 
responsibility for, an act of terrorism outside the Cook Islands  

• are on reasonable grounds believed to be a member of, becomes a member 
of or adheres to any organisation or group of people that has engaged in, or 
has claimed responsibility for an act of terrorism outside the Cook Islands 

• are on reasonable grounds believed to be, or becomes, subject to 
immigration related sanctions imposed by the United Nations 
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Deportation orders and the giving of effect to removal or deportation 

The provision below provides for a deportation order to be made and specifies who it may be made by. Who makes a deportation order will depend on the 
circumstances of the case and the reason the non-Cook Islander is being removed or deported. 

Key provisions Reason for provision 

A deportation order signed by a Judge of the High Court, the Minister, the 
Principal Immigration Officers, an Immigration Officer or Designated Officer (as 
the case may require) served on a non-Cook Islander liable for removal or 
deportation should state the grounds for deportation, any right to and period of 
review or appeal, the period the non-Cook Island will be prohibited from 
entering Cook Islands and any other relevant detail, including any requirement 
to repay costs. 

The failure of the order to include any or all these details does not affect its 
validity or the non-Cook Islander’s liability for arrest, detention and deportation  

To set out what needs to be stated on a deportation order, but to protect the 
status of the order if some of the content is missed 

A non-Cook Islander who is liable for removal or deportation, and whose 
deportation is not suspended, remains liable for removal or deportation 
indefinitely 

To clarify that removal or deportation liability remains regardless of the service 
of an order or it being given effect.  

The only time that removal or deportation liability should cease should be with 
active intervention, otherwise there is an incentive for non-Cook Islanders to 
abscond 

A non-Cook Islander who is liable for removal or deportation can be removed or 
deported upon: 

• the expiration of any review or appeal lodgement timeframe, if no review or 
appeal is lodged in that time 

• the determination of any review or appeal that upholds their liability for 
removal or deportation 

To clarify when removal or deportation can be carried out. 

Non-Cook Islanders liable for removal and deportation should be able to remain 
in the country within the time that they might apply for a review or appeal, or 
during the review or appeal period. They may be arrested and detained during 
this process 
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Key provisions Reason for provision 

• the upon their release from prison where they have otherwise been 
detained serving a sentence 

• as an alternative to serving a sentence of imprisonment where this is 
considered appropriate by a Judge of the High Court (upon application by 
the Minister) 

• their sentencing to any sort of probation or community-based detention 
outside of a prison, where they have been convicted and sentenced in the 
High Court (and consistently with any Court orders) 
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Suspension of liability for removal or deportation 

The provisions below enable a non-Cook Islander who is liable for removal or deportation to be place on, effectively, a “good behaviour bond”. The timeframe is  
limited to five years to give the non-Cook Islander the opportunity to prove themselves worthy of retaining the right to stay in the Cook Islands. 

Key provisions Reason for provision 

In the “absolute discretion” of the Judge of the High Court, the Minister, the 
Principal Immigration Officer or an Immigration Officer (as the case may 
require), a deportation order may be served and also provide notice that 
deportation is suspended as long as the non-Cook Islander complies with the 
conditions stated in the notice. 

For the avoidance of doubt, if the non-Cook Islander does not comply with the 
conditions, the suspension is lifted and they may be arrested, detained and 
removed or deported. 

A non-Cook Islander who is served a deportation order, but whose deportation 
is suspended, may remain liable for removal or deportation for a period of up to 
five years (or the expiry of any visa or permit they hold, whichever comes first) 

To provide an ability to suspend deportation for a set period of time, after which, 
the liability expires. 

This may be a useful provision where the non-Cook Islander can, in effect, be put 
on a good behaviour bond. But, the length of the bond should be limited – it is 
suggested as five years to align with proposed prohibitions. 

Of note, this provision doesn’t give power to a Designated Officer as it is 
considered a significant decision that is best made by Cook Islands Immigration 
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Removal and deportation costs 

The provisions below enable non-Cook Islanders who are liable for removal and deportation to be charged the costs associated with their removal or deportation. 
They also provide that a carrier that has breached its obligations may also be charged costs. 

Key provisions Reason for provision 

The carrier, or person in charge, of a craft must provide passage and the costs in 
all respects, including cost of arrest and detention or maintenance and the cost 
of official resources required to support the removal or deportation, of any non-
Cook Islander who arrived on the craft and: 

• about whom a “notice” had been made, regardless of how or when that 
notice was advised to the carrier or person in charge 

• did not have the prescribed arrival documentation and was refused a permit 
or had their permit cancelled at the designated place 

• was a transit passenger, and did not continue on with the craft 

• disembarked from the craft at a place other than at a designated place of 
entry or failed to report to a Designated Officer 

• is stowaway regardless of whether this was discovered and reported to an 
Immigration Officer, designated office or Police Officer as soon as 
practicable 

To make clear that the carrier or person in charge of the craft will be responsible 
for certain costs where they fail to meet their obligations and bring a non-Cook 
Islander without entitlement to the Cook Islands. 

This provision can stay in addition to any penalty that may apply to a carrier not 
fulfilling their responsibilities. 

This provision may be better placed with the carrier obligations for the sake of 
completeness. PCO should make a decision on this matter 

Non-Cook Islanders removed or deported from the Cook Islands must pay the 
costs associated with their removal or deportation (where those costs are not 
the obligation of others under this Act). Cost may include the cost of passage, 
arrest and detention or maintenance, and the cost of official resources required 
to support the removal or deportation. 

The costs that a non-Cook Islander may be liable for include the costs incurred 
by a third party (such as Cook Islands Crown Law or Police) 

This enables Cook Islands Immigration to remove or deport non-Cook Islanders 
and recover the costs associated with arrest, detention and removal or 
deportation, including administrative costs 
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Key provisions Reason for provision 

Where a non-Cook Islander who removed or deported cannot pay the cost 
associated with their removal or deportation, the cost is payable out of the 
public revenues but is recoverable as a debt due to the Crown from any or all of 
the following: 

• any carrier or person in craft of a craft who breached their obligations under 
this Act with regards to the carriage of the person 

• the non-Cook Islander who is the subject or removal or deportation to pay 
at a later date 

• any sponsor, employer or education provider who accepted responsibility 
for the non-Cook Islander including the responsibility for any costs incurred 
to the Crown 

• any person who knowing that the non-Cook Islander was a prohibited 
person (if the case may be) allowed them to enter the Cook Islands or 
supported their stay 

This enables any removal or deportation costs to be pursued as debts to the 
Crown. 

See section 8 of the Entry, Residence and Departure Amendment Act 2017 
(inserting new provisions 31A(5) into the Entry, Residence and Departure Act 
1971-71) which will be made redundant by these, more fulsome, provisions 

The monetary or other assets of any carrier, person in charge of a craft, or other 
person may be seized by Cook Island Immigration to pay for the cost of the 
arrest, detention, removal or deportation for which they are liable. 

Any seizure must be accompanied by a signed notice by the Principal 
Immigration Officer recording that the power of seizure is being exercised under 
the lawful authority of this Act. The notice must advise the person Islander of 
how they can contact Cook Islands Immigration for the refund of any monetary 
or other assets not needed to cover the cost of their arrest, detention, removal 
or deportation 

To ensure that there is a written record where the seizure power is used and 
that there is an expectation in place that any assets not used to give effect to 
removal or deportation are returned. The seizure power should not be a money-
making tool for Cook Islands Immigration. 

The provision could usefully cross-reference the earlier fees and charges 
provisions (about holding money securely) or it might be better placed with 
those provisions. PCO should make a decision on this matter 
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Bans following removal or deportation 

The provisions should ban non-Cook Islanders who have been removed or deported. But, they should also incentivise non-Cook Islanders who are liable to leave 
voluntarily, to minimise the cost and impact on Cook Islands Immigration. 

Key provisions Reason for provision 

A non-Cook Islander is banned from the Cook Islands for five years, (unless the 
banned is waived) where they have been removed or deported due to:  

• holding a Transit Visa and the transit period has expired 

• failing to present themselves at a designated place or to a Designated 
Officer without delay, and not later than 48 hours after their arrival, may be 
detained 

• failing to provide the prescribed entry information (in addition to any 
information they are required to provide to demonstrate they hold a permit 
or to apply for a permit) 

• being refused a permit upon arrival, or their permit is cancelled on arrival 
under the grounds provided for in the Act, regulations or specified policy 

• having had their honorary permanent residence or Permanent Residence 
status cancelled 

• being in the Cook Islands unlawfully (for reasons other than travelling to and 
staying in the Cook Islands under a false identity)  

• having breached the conditions of their visa, permit, waiver or exemption 

• concealing relevant information in relation to their application for a visa or 
permit 

• failing to advise Cook Islands Immigration of a material change in 
circumstance during the application process 

To set out the circumstances in which a five-year ban on re-entry will apply. This 
timeframe would then give the non-Cook Islander the opportunity to re-apply 
and prove their bona fide in the future. 

No ban is proposed where the non-Cook Islander has been in breach of 
sponsorship requirements due to their sponsorship being withdrawn as this may 
be outside the control of the individual  
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Key provisions Reason for provision 

A non-Cook Islander who may be subject to a five year ban and departs the Cook 
Islands within two weeks of them being advised of their liability and at their own 
expense (resulting in them having no debt to Cook Islands Immigration) has that 
ban waived. 

The advice can be verbal or written advice from Cook Islands Immigration and 
does not have to be formal advice by way of a deportation order. 

A waiver of a ban due to voluntary departure does not impact on any provision 
that may result in the non-Cook Islander otherwise being a prohibited person or 
being declined a visa or permit in the future under the provisions of the Act, 
regulations or policies 

To provide a power to waive the five year ban for certain non-Cook Islanders 
who voluntarily depart and pay their own cost but to ensure this waiver does 
not affect other provisions of the Act that might apply to them in the future.  

This provision is proposed to encourage voluntary departure. The removal and 
deportation provisions have been split into two, with no waiver on 
ban/prohibition for more serious matters 

A non-Cook Islander is banned from the Cook Islands permanently, (unless the 
banned is waived) where they have where they have been removed or deported 
due to:  

• being in the Cook Islands unlawfully due to travelling to and residing in the 
Cook Islands under a false identity  

• having travelled to the Cook Islands and/or being in the Cook Islands as a 
result of fraud  

• are on reasonable grounds believed to be likely to commit an offence in the 
Cook Islands that is punishable by imprisonment as determined by the 
Minister (see section 8 of the Entry, Residence and Departure Amendment 
Act 2017 (inserting new provisions 31A into the Entry, Residence and 
Departure Act 1971-71)  

• are on reasonable grounds believed to be a member of a gang of concern 
as determined by the Minister or Principal Immigration Officer 

To set out the circumstances in which a permanent ban on re-entry will apply. 
This will need to align with the provision for banned/prohibited people more 
generally.  

The permanent ban of people who have been unlawfully in the Cook Islands 
provides a strong incentive for non-Cook Islanders to maintain a lawful 
immigration status. There could be, however, an issue with this as part of the 
transition to the new legislation if there are numbers of Non-Cook Islanders 
whose status is not known. A transitional provision may be required to waive 
this ban if they apply to regularise their status in a set period of time. 

The suggestion is that “failed to present” and “failed to apply” non-Cook 
Islanders are in the permanent ban category as they have sought to avoid their 
immigration obligation all together 
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Key provisions Reason for provision 

• are on reasonable grounds believed to be a threat to security, defence or 
public order as determined by the Minister and the Solicitor-General 

• are on reasonable grounds believed to have engaged in, or claimed 
responsibility for, an act of terrorism outside the Cook Islands  

• are on reasonable grounds believed to be a member of, becomes a member 
of or adheres to any organisation or group of people that has engaged in, or 
has claimed responsibility for an act of terrorism outside the Cook Islands 

• are on reasonable grounds believed to be, or becomes, subject to 
immigration related sanctions imposed by the United Nations 
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Part 10: Detention 

Purpose of the provisions for arrest and detention 

The provisions below set out the circumstances and processes by which a non-Cook Islander can be arrested and detained prior to removal or deportation, and the 
provisions for ensuring appropriate oversight of any immigration detention to ensure that it remains lawful. 

Who may be detained 

The provisions below should set out who may be arrested and detained for immigration purposes. The provisions require the detention of certain non-Cook Islanders 
who may pose a risk to the community or international community so that the risk can be contained. 

Key provisions  Reason for provision 

An Immigration Officer, Designated Officer or Police Officer may detain a non-
Cook Islander who is liable for removal or upon whom a deportation order has 
been served 

To enable certain officers to undertake immigration arrest and detention. The 
“may” is deliberate, as it will not always be necessary to detain the person 

An Immigration Officer, Designated Officer or Police Officer must detain, and a 
Judge of the High Court must issue a warrant of detention for, a non-Cook 
Islander who on reasonable grounds is believed: 

• to be a threat to security, defence or public order as determined by the 
Minister and the Solicitor-General 

• to have engaged in, or claimed responsibility for, an act of terrorism outside 
the Cook Islands  

• to be a member of, becomes a member of or adheres to any organisation or 
group of people that has engaged in, or has claimed responsibility for an act 
of terrorism outside the Cook Islands 

The proposal that certain non-Cook Islanders must be detained is to ensure that 
those who are a risk cannot be released on conditions while their removal or 
deportation is being facilitated.  

Detention may not necessarily be in a prison. A Judge of the High Court may 
designate other places as a place of (as per the proposed provision below) but, 
this will make arrest and detention in these cases compulsory. The intention is 
to avoid any doubt when managing non-Cook Islanders who may pose a serious 
risk 
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Key provisions  Reason for provision 

• to be, or becomes, subject to immigration related sanctions imposed by the 
United Nations 
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The purpose of immigration detention 

It is important that immigration detention in not arbitrary. A non-Cook Islander should only be arrested and detained if there is a concern about their identity, to 
ascertain their liability for removal or deportation or to affect their removal or deportation. 

Key provisions Reason for provision 

The detention of a non-Cook Islander under this Act must be for the purpose of: 

• ascertaining their identity and determining any rights or entitlements they 
have to be in the Cook Islands or if they are liable for removal or deportation 

• enabling their removal or deportation from Cook Islands 

• awaiting the provision of additional evidence that demonstrates that they 
are liable for removal or deportation 

• awaiting the service of a deportation order against them 

• enabling the hearing of any review or appeal on an immigration matter (that 
is actively being considered) that may conclude with their removal or 
deportation 

• ensuring purpose of the Immigration Act is not defeated  

To limit the reasons for which a non-Cook Islander can be detained but to include 
the ability to detain to make a deportation order. 

This provision is necessary and importation to preventing unlawfully and 
arbitrary detention, it should be clear that a non-Cook Islander can generally 
only be detained when their identity is unknown or their removal or deportation 
is being arranged and carried out.  

How long a non-Cook Islander can be detained while Cook Islands Immigration 
is awaiting further information will be a matter for the Judge issuing the warrant 
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Period of detention without a warrant 

The provision should provide for a short period of immigration detention without a warrant approved by a Judge of the High Court. It is expected that removal or 
deportation will be facilitated in this time or a warrant sought. 

Key provisions Reason for provision 

A non-Cook Islander can only be detained by for a period of 96 hours before a 
Judge of the High Court must authorise their detention by warrant 

To limit the time a non-Cook Islander can be detained without judicial oversight 
and a warrant. 

The period of detention without judicial oversight should be limited and should 
be consistent with general criminal procedures. The current ERD Act and 
immigration policy stipulates 8 days which is quite a long time without oversight. 
This proposal mirrors the timeframe in New Zealand.  

This provision should be drafted with reference to clause 308 of the Crimes Bill 
which places no time limit on detention for the investigation of people 
smuggling, trafficking or slavery 
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Release on conditions or detention under a warrant 

The provisions below should provide for a non-Cook Islander to be released from immigration detention on conditions. These provisions may be used where the non-
Cook Islander is considered of low risk, and it is of benefit to Cook Islands Immigration to not to maintain a warrant for detention. 

Key provisions Reason for provision 

At the “absolute discretion” of the Judge of the High Court or Principal 
Immigration Officer, a non-Cook Islander who is liable for removal or upon 
whom a deportation order has been served may agree to: 

• reside at a specified place 

• report to a specified place at specified times  

• provide a guarantor who is responsible for ensuring the person complies 
with any requirements 

• attend any required interview 

• undertake any other action to facilitate departure. 

A non-Cook Islander who is liable for removal or upon whom a deportation order 
cannot apply for conditions as an alternative to their detention 

To provide an alternative to detention where considered appropriate. But, to 
limit the non-Cook Islander’s right to apply conditions 
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Key provisions Reason for provision 

Where a non-Cook Islander who is liable for removal or upon whom a 
deportation order is served is not released on conditions, a Judge of the High 
Court may authorise their immigration detention for a period of up to 28 days 
at a time 

To provide judicial oversight of any immigration detention at reasonable periods 
of time. The “up to” is deliberate as it will enable the Judge to specify a shorter 
timeframe if appropriate. 

The Judge will only be able to issue a warrant if the criteria for detention 
(specified above) are met. This will prevent arbitrary detention where there is 
no reasonable chance of removal or deportation. And, it takes this decision out 
of the hands of Cook Islands Immigration and the Minister. 

The current period of time during which a warrant can be granted in the ERD Act 
is 8 days. This proposal is to extend this period of time. This is consistent with 
immigration legislation in New Zealand 

The Judge of the High Court may approve a premise for the purpose of detention 
under a warrant. Such a premise may include a prison, police station or other 
detention facility or other facility 

To specifically provide for immigration detention as opposed to penal detention 
in a facility that is considered appropriate by a Judge of the High Court. This may 
provide some flexibility, particularly in the outer islands 
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Powers and responsibilities of detaining officer 

The provisions below should set out the powers, but also the responsibilities of a detaining officer so arrest and detention is fair. 

Key provisions Reason for provision 

When an Immigration Officer, Designated Officer or Police Officer is exercising 
the power of detention they may use reasonable physical force to prevent harm, 
or damage to property or escape; and may search for and seize any item that 
may be a threat 

To allow an officer to use reasonable force when circumstances demand it 
during arrest and detention. It is assumed that a Police Officer would also be 
able to rely on entitlements under other legislation, if not, this provision should 
specifically include them. 

This is an important protection, but it would need to go hand-in-hand with strict 
rules and training about how powers were used (in part, detailed below) 

It is the duty of an Immigration Officer or Designated Officer when detaining any 
non-Cook Islander: 

• to inform the person at the time of the detention of the reason for the 
detention (unless in all the circumstances it is impracticable to do so) 

• to inform the person that he or she may contact a lawyer and, if appropriate, 
a responsible adult 

• to inform the person of the maximum duration of the detention allowable 
without the oversight of a Judge of the High Court. 

It is the duty of every Police Officer when arresting and detaining any non-Cook 
Islander under this Act: 

• to inform the person at the time of the arrest, unless in all the circumstances 
it is impracticable to do so, of the reason for the arrest, and that the arrest 
does not relate to a criminal matter and to inform the person at the time of 
the detention of the reason for the detention 

• to inform the person that he or she may contact a lawyer and, if appropriate, 
a responsible adult 

To ensure that the non-Cook Islander understands the reason for their detention 
and can seek legal assistance if desired. 

This is a provision that will support due process in any detention process. 

The section will need to be drafted with reference to Section 47 of the Police Act 
2012 and to ensure that there is clarity of the Police with regard to their 
obligations under each Act 
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Key provisions Reason for provision 

• to inform the person of the maximum duration of the detention without the 
oversight of the Judge of the High Court 

An Immigration Officer, Designated Officer and Police Officer exercising powers 
of detention under this act may seek the assistance of those nearby to assist in 
the detention. Where any such assistance is provided, the assisting person is 
entitled to the same protections as the Immigration Officer, Designated Officer 
and Police Officer 

To enable request for assistance, and for that assistance to be provided with the 
person assisting having protection from prosecution for lawful actions 
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Part 11: Review and appeal measures 

Purpose of the review and appeal provisions 

The Entry, Residence and Departure Act 1971-72 (ERD Act) provides for few review or appeal rights against immigration decisions. This creates a situation 
where individuals approach the Principal Immigration Officer or Minister to reconsider decisions or to make decisions outside the usual immigration policies 
or processes in place. This can create an administrative burden for Cook Islands Immigration and the Minister. It can also create inequity in the immigration 
system and in immigration decision making.  

The proposals for the new legislation should ensure that there is a process by which certain decisions can be reconsidered by way of review or an appeal to 
a Judge or the High Court. The proposals further define and limit the appeal rights set out in the 2016 immigration policy document. They consider the nature 
of an individual’s interest in the immigration decision being made about their immigration status and who is making the decision. The proposals are broadly 
consistent to the approach taken in New Zealand (and more generous that the approach taken in Australia). 

Matters that cannot be appealed  

Enabling all immigration decision and actions to be reviewed or appealed would be contrary to the rights of a country to control its borders and manage the 
non-nationals who seek to travel and stay in the country. It would also be disruptive to the effective operation of the country’s immigration system given the 
current number of people movements in the international environment. The provisions below should clarify the matters about which there is no review or 
appeal in the Cook Islands. 

Key provisions Reason for provision 

No review or appeal can be made against a decision or an action by any 
person or party exercising a power or authority under this Act unless this Act 
specifically provides for a review or appeal 

A catch all for the avoidance of doubt 

No review or appeal can be made against a decision by the Minister, 
Principal Immigration Officer, Immigration Officer or Designated Officer in 
absolute discretion, regardless of the matter decided 

To make it clear that these are decisions with no rights attached 

No review or appeal can be made against a decision by the Minister, 
Principal Immigration Officer, Immigration Officer or Designated Officer 
about the provisions of the Act, any regulation or specified policy as to the 

To make it clear that the immigration system may discriminate by its very 
nature. The reference to “people” and not “non-Cook Islanders” is 
deliberate to cover decisions and impositions related to sponsorship 
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Key provisions Reason for provision 

matter being discriminatory or otherwise impinging on an individual’s 
human rights. 

To avoid doubt, no appeal can be made against any decisions, exemptions 
or impositions on people prescribed in regulations or immigration policies 

No review or appeal can be made against a decision by the Minister, 
Principal Immigration Officer, Immigration Officer or Designated Officer 
about the lapsing of an application or a visa or permit cancelled in 
administrative error 

To make it clear that there are no rights attached to these administrative 
processes which will be provided for in the new legislation or in regulations 

No review or appeal can be made against a decision by the Minister, 
Principal Immigration Officer, Immigration Officer or Designated Officer 
where a decision is made to decline or cancel a visa or permit where the 
applicant or holder does not provide biometric information where lawfully 
requested, or sponsor or a bond where required 

To strengthen these obligations, and make it clear that there is no appeal 
right where the obligations on non-Cook Islanders are not met by them  

No review or appeal can be made against removal or the issue of a 
deportation order by the Judge of the High Court, Minister, Principal 
Immigration Officer, Immigration Officer or Designated Officer where 
liability for removal or deportation is evidenced upon conviction for an 
offence 

To make it clear that court decisions cannot be re-litigated where they result 
in liability for removal or deportation. In these cases, the non-Cook Islander 
has already been provided with the opportunity to prove their innocence of 
the alleged offence. 

In the cases of false identity or fraud, the provisions should be constructed 
that enables any court proceeding in which that false identity or fraud has 
been proven to be relied upon. It should not require the conviction to be for 
identity or other fraud 

No review or appeal can be made against a decision by the Minister, 
Principal Immigration Officer, Immigration Officer or Designated Officer in 
any matter relating to a Transit, Visitor or Special Visa or Permit  

To make it clear that transit, visitor and special decisions cannot be appealed  
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Key provisions Reason for provision 

No review or appeal can be made against a decision by the Minister, 
Principal Immigration Officer or an Immigration Officer in any matter 
relating to a Work or Study Visa or Permit where the non-Cook Islander is 
offshore 

To minimise the administrative burden that could be posed by appeals by 
non-Cook Islanders offshore 

No review or appeal can be made against a decision by the Minister, 
Principal Immigration Officer or an Immigration Officer in any matter 
relating to removal or deportation where the non-Cook Islander: 

• held a Transit Visa and the transit period has expired 

• failed to present themselves at a designated place or to a Designated 
Officer without delay, and not later than 48 hours after their arrival, may 
be detained 

• failed to provide the prescribed entry information (in addition to any 
information they are required to provide to demonstrate they hold a 
permit or to apply for a permit) 

• was refused a permit upon arrival, or their permit is cancelled on arrival 
under the grounds provided for in the Act, regulations or specified policy 

• is in the Cook Islands unlawfully including due to travelling to and 
residing in the Cook Islands: 

o under a false identity where they have been convicted of a 
relevant offence that has proven their false identity 

o as a result of fraud where they have been convicted of a 
relevant offence that has proven their fraud 

• had their honorary permanent residence or Permanent Residence 
status cancelled by a Judge of the High Court 

To make it clear that certain removal and deportation decisions can be made 
without review or appeal rights 
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Matters that can be reviewed 

It is appropriate to provide a “second check” of immigration decisions in some cases. The provisions below provide that another Immigration Officer or the 
Principal Immigration Officer review (to second check) certain decline decisions (if requested by the declined applicant). 

Key provisions Reason for provision 

A non-Cook Islander in the Cook Islands can seek a review of a decision 
made by an Immigration Officer to decline a Work Permit or Study Permit 
within seven days of the decision being notified. 

The review will be undertaken by another Immigration Officer or the 
Principal Immigration Officer (in “absolute discretion”) 

To provide a limited framework for onshore work permit applications to be 
reviewed within Cook Island Immigration by another Immigration Officer or 
the Principal Immigration Officer. The “absolute discretion” is about whom 
undertakes the review; the applicant cannot choose the reviewer. 

There is an argument for enabling work and study permit reviews onshore 
given the interests of the applicant (and potentially their employer or 
education provider). The proposal is that they must be made quickly – within 
seven days. 

The proposal is for an internal review, rather than an independent appeal. 
The rationale for this is that: 

1. Cook Islands Immigration should be a good position to balance the 
competing factors that might come to bear on a decision given its 
understanding of the immigration system 

2. There is otherwise the potential to clog up the Minister and/or the 
Judges of the High Court with appeals 

A non-Cook Islander in the Cook Islands can seek a review of a decision 
made by an Immigration Officer to issue a deportation order within seven 
days of the decision being notified where they: 

• breached the conditions of their visa, permit, waiver or exemption 

• have had their sponsorship withdrawn 

• concealed relevant information in relation to their application for a visa 
or permit 

To provide a limited framework for onshore deportation decisions to be 
reviewed within Cook Island Immigration by another Immigration Officer or 
the Principal Immigration Officer. The “absolute discretion” is about whom 
undertakes the review; the applicant cannot choose the reviewer. 

There is an argument for enabling certain removal and deportation decisions 
to be reviewed where they are made by Cook Islands Immigration. The 
proposals is that they must be made quickly – within seven days. 

The proposal is for an internal review, rather than an independent appeal. 
The rationale for this is that: 
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Key provisions Reason for provision 

• did not advise Cook Islands Immigration of a material change in 
circumstance during the application process 

The review will be undertaken by another Immigration Officer or the 
Principal Immigration Officer (in “absolute discretion”) 

1. Cook Islands Immigration should be a good position to balance the 
competing factors that might come to bear on a decision given its 
understanding of the immigration system 

2. There is otherwise the potential to clog up the Minister and/or the 
Judges of the High Court with appeals 

A non-Cook Islander declined a Residence Visa or Permit may seek a review 
of that decision from the Minister within fourteen days of the decision 
being notified. 

The Minister must decide any review within 28 working days of the review 
being put to them, unless exceptional circumstances prevent a decision 
being made. Where this is the case, the decision must be made as soon as 
possible 

To provide a limited framework for Residence Visa and Permit applications 
to be reviewed by the Minister. 

Residence applicants may be considered to have a stronger interest in the 
outcome of the application process than those seeking temporary entry. 
And, there is strong interest in residence within the Cook Islands community. 
The 14 day timeframe is provided to enable the applicant to gather any 
supporting documents that might be material to their review. 

For this reason, it is proposed that decline decision reviews are escalated to 
the Minister 

The grounds for a review of an immigration decision is that the decision was 
wrong in law; that it was not consistent with the requirements of this Act or 
any Regulations prescribed under this Act. 

A review cannot be requested or made for a review of facts or of the 
humanitarian circumstances related to a decision 

To make it clear that the ground for review are limited to decisions being 
wrong in law. The provision should rule out the opportunity for the affected 
person to contest the facts or make humanitarian claims 
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Matters that can be appealed 

In certain cases, it may be appropriate for a Judge of the High Court to enable an appeal to be heard. The provision should provide for appeals on decisions 
where a non-Cook Islander’s interest in a decision may be particularly strong or where a decision is being made on evidence determined as  “reasonable” by 
Cook Islands Immigration. 

Key provisions Reason for provision 

A non-Cook Islander may apply to a Judge of the High Court, to appeal a 
decision to the Judge where they served a deportation order for: 

• on reasonable grounds being believed to be in the Cook Islands 
unlawfully due to travelling to and residing in the Cook Islands: 

o under a false identity and have not been otherwise been 
convicted of a relevant offence that has proven their false 
identity 

o  as a result of fraud and have not been convicted of a relevant 
offence that has proven their fraud 

• on reasonable grounds being believed to be likely to undertake an 
action or actions, or engage in an activity or activities, that will be 
contrary to the values of the Cook Islands, its culture and its community 

• on reasonable grounds being believed to be likely to commit an offence 
in the Cook Islands that is punishable by imprisonment as determined 
by the Minister (see section 8 of the Entry, Residence and Departure 
Amendment Act 2017 (inserting new provisions 31A into the Entry, 
Residence and Departure Act 1971-71)  

• on reasonable grounds being believed to be a member of a gang of 
concern as determined by the Minister or Principal Immigration Officer 

• on reasonable grounds being believed to be a threat to security, 
defence or public order as determined by the Minister and the Solicitor-
General. 

• have engaged in, or claimed responsibility for, an act of terrorism 
outside the Cook Islands  

To provide a limited appeal on points of law where Immigration Cook Islands 
or the Minister (not the court) has made a decision about liability for 
deportation. 

In some cases, a non-Cook Islander will be convicted in court of identity 
fraud or another fraud that may be associated with their immigration status, 
or convicted of another offence where an immigration fraud or offence is 
also proven. Where this is the case, they should not have a second go at 
appealing liability for deportation.  

In other circumstances, the Minister or Immigration may build a case against 
a person to make them liable. Where this is the case, the Judge of the High 
Court may consider the case worthy of review if they feel the Minister or 
Immigration has not met the requirements of the Act or the Regulations. 

The appeal right is an appeal on a point of law, not on the “facts” of the case.  

The 14 day timeframe is provided to enable the applicant to gather any 
supporting documents that might be material to their review 
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Key provisions Reason for provision 

• are a member of, or adhere to any organisation or group of people that 
has engaged in, or has claimed responsibility for an act of terrorism 
outside the Cook Islands 

• become subject to immigration related sanctions imposed by the United 
Nations 

An application for leave to appeal must be made within fourteen days of a 
deportation order being notified 

The grounds for the appeal are that the decision: 

• was wrong in law; that it was not consistent with the requirements of 
this Act or any Regulations prescribed under this Act; or 

• the facts that were relied upon in determining any reasonable grounds 
were incorrect (and had not otherwise been proven upon conviction) 

An appeal cannot be requested or made on the humanitarian circumstances 
related to a decision 

To make it clear that the ground for review are limited to decisions being 
wrong in law or fact. But, facts proven upon conviction in the Cook Islands 
or elsewhere cannot be appealed.  

The provision should rule out the opportunity for the affected person to 
make humanitarian claims – there are no provisions for humanitarian 
reviews or appeals 

With the leave of a Judge of the Appeal Court (or equivalent), an appeal can 
be made against a decision by a Judge of the High Court. 

Leave must be sought within fourteen days of the matter, action or decision 
occurring that the appellant wishes to challenge 

To provide a limited ability to appeal decisions made by a Judge of the High 
Court. 

The grounds for granting leave are that the decision: 

• was wrong in law 

• is a matter of general or public importance 

A appeal cannot be requested or made on the humanitarian circumstances 
related to a decision 

To make it clear, that a Judge of the Appeal Court should only grant leave 
where it is, of face value, a matter of correcting the application of the law or 
ensuring the robustness of a decision where it contributes precedence. 

The Crown Law Office may be able to provide further advice on the best way 
to frame this provision 
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Key provisions Reason for provision 

The grounds for the appeal are that the decision: 

• was wrong in law; that it was not consistent with the requirements of 
this Act or any Regulations prescribed or Policies specified under this 
Act; or 

• the facts that were relied upon in determining reasonable grounds were 
incorrect (and had not otherwise been proven upon conviction) 

To make it clear that the ground for review are limited to decisions being 
wrong in law or fact. But, facts proven upon conviction in the Cook Islands 
or elsewhere cannot be appealed.  

The provision should rule out the opportunity for the affected person to 
make humanitarian claims – there are no provisions for humanitarian 
reviews or appeals 
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Administrative provisions relating to reviews and appeals 

If review and appeal rights are to be created, there needs to be a set of administrative provisions that enable them to be effectively implemented, these are 
set out below. They will enable regulations to set lodgement requirements and fees. 

Key provisions Reason for provision 

A review or appeal can be withdrawn at any time. 

A review is automatically withdrawn where a non-Cook Islander leaves the 
Cook Islands (without seeking leave of the person considering their appeal). 

An appeal is automatically withdrawn where a non-Cook Islander unlawfully 
in the Cook Islands or liable for removal or deportation leaves the Cook 
Islands (without seeking leave of the Judge considering their appeal) 

To enable reviews and appeals to be withdrawn, and those associated with 
removal or deportation to be automatically withdrawn where the affected 
person leaves the Cook Islands without seeking leave.  

There may be some cases where it is acceptable that a non-Cook Islander 
leave while an appeal is being heard – a family emergency may be an 
example of this. The decision about acceptability is best made by the Judge 
hearing the appeal 

A review or appeal must be lodged with the following information and be 
accompanied by the prescribed fee (if any): 

• the appellants’ surname and given names (as per their application); 
and 

• the appellants’ signature; and 

• the appellants’ date of birth; and 

• the appellants’ address in the Cook Islands; and 

• the appellants’ telephone number in the Cook Islands; and 

• the appellants’ email address; and 

• the appellants’ contact information in their country of citizenship or 
usual Permanent Residence; and 

• the full names of any spouse or dependent child whose review or 
appeal they wish to have considered at the same time; and 

• a copy of the decision they are seeking reviewed or appealed; and 

To enable application processes and fees to be charged for reviews and 
appeals.  

The prescribed application process should include the minimum amount of 
information that might be necessary to determine a review or appeal. 

The fees will need to be balanced so there is appropriate access to a review 
or appeal where it is provided but so as not to incentivise frivolous or 
vexatious applications 
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Key provisions Reason for provision 

• the date the received the decision; and 

• a description from the appellants as to the grounds for their review or 
appeal; and 

• any other information that the applicant believes should or could be 
considered as part of the review or appeal 

The affected person or appellant or must: 

• provide a contact address and an address for service; and 

• notify, in a timely manner of a change in either of those addresses 

To ensure that the affected person/appellant can be contacted during the 
review or appeal process 

It is the responsibility of an affected person or appellant to establish his or 
her case, and the appellant must ensure that all information, evidence, and 
submissions that he or she wishes to have considered in support of the 
review or appeal are provided before a determination is made 

To place the burden of proof on the affected person/appellant to prove their 
review or appeal.  

It should not be the responsibility of the person considering a review or 
appeal to undertake detailed investigations as to the facts or matters 

The reviewer, Minister or Judge of the High Court may seek information 
from the applicant or appellant and the Immigration Officer who made the 
original decision. They may (but are not required to) also seek information 
from any third party who may hold information that is relevant to the review 

To enable, but not compel, the gathering of further information 

The reviewer, Minister or Judge of the High Court may require biometric 
information from the applicant or appellant 

To require biometric information to be provided where requested.  

This provision is intended for use where the identity of the affected 
person/appellant is in question 

The reviewer, Minister or Judge of the High Court may rely on any finding 
that has previously been determined: 

• and accepted by the affected person or appellant 

• determined in a court (as part of the facts or findings of a prosecution 
or other matter) or the facts of finding of a conviction. 

To enable reliance on any findings of credibility or fact, to prevent re-
litigation.  

This provision is necessary to prevent vexatious parties seeking any avenue 
to re-litigate accepted findings or facts 
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Key provisions Reason for provision 

No person can challenge any finding of credibility or fact that may be relied 
on under this provision 

A review or appeal can be made affected person or appellant serving a 
prison sentence and the usual timeframes apply 

To make it clear that the timeframes for review and appeal still apply while 
a non- Cook Islander is in prison. 

A prison sentence should not delay any immigration decision making, 
especially as it will be advantageous to have clarity about a non-Cook 
Islander’s immigration status when they are released from prison 

The reviewer, Minister or Judge of the High Court may uphold the decision 
or make a new decision  

To enable a decision to be upheld or a new decision to be made 

The reviewer, Minister or Judge of the High Court’s decision is final unless 
otherwise provided for by this Act. There is no further review or appeal right 
arising from: 

• a review undertaken by an Immigration Officer 

• a review undertaken by the Principal Immigration Officer 

• a review undertaken by the Minister 

• an appeal considered by a Judge of the High Court 

To avoid any doubt 

  

  

Where an appeal is made to a Judge of the High Court, the Minister and Cook 
Islands Immigration are a party to the appeal 

To ensure that the Minister and/or Immigration can be heard 
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Part 12: Responsibilities of employers and education providers 

Purpose of the responsibilities of employers and education providers section 

Employing a non-Cook Islander is not a right, it is a privileged. Employers of migrant workers have obligations to the Cook Islands, to Cook Islands Immigration 
and their worker. Employers should give preference to Cook Island workers, and work with Cook Islands Immigration where workers cannot be found in-
country. Migrant workers should be lawfully engaged on the same terms and conditions as Cook Island workers. They should not be exploited due to their 
employment relationship or immigration status.  

The proposals for the new legislation re-balance the rights and obligations of employers and migrant workers. 

Education providers and those that engage interns also share some responsibility for the integrity of the immigration system. Education providers should not 
enrol a non-Cook Islander into a course of study outside compulsory education unless that person has an entitlement to study in the Cook Islands. Intern 
providers should also ensure that their interns have the right to study by undertaking their internship to learn a new skill or gain experience. 

The new legislation will also make it clear that education and intern providers are not permitted to exploit non-Cooker Islanders. 

Employer responsibilities 

The responsibilities to be placed on employers are outlined below.  

Key provisions Reason for provision 

Every employer must take reasonable steps to ensure that an employee is 
entitled to work in Cook Islands. A failure to do so is an offence 

In this case, reasonable steps mean: 

• asking their prospective employee for evidence that they are a Cook 
Islander or Permanent Resident (and retaining a copy of the evidence 
provided) 

• asking their prospective employee for evidence of their entitlement to 
work (and retaining a copy of the evidence provided) 

• seeking their prospective employee’s signed permission to contact Cook 
Islands Immigration to seek evidence of their entitlement to work (and 

To give employers a share of responsibility for preventing illegal work, and 
to be clear about how they fulfil that responsibility. 

This is accompanied by a penalty system for employers who do not take 
reasonable steps and more severe penalties for those who knowingly 
employ illegal migrants  



NOT GOVERNMENT POLICY 

134 

 

Key provisions Reason for provision 

providing a copy of that sign permission to Immigration, and retaining a 
copy of the evidence provided) 

Every employer who employs a non-Cook Islander who is not a Permanent 
Resident must inform Cook Islands Immigration of any changes in 
circumstances of the non-Cook Islander’s employment contract or 
employment terms and conditions, including changes such as their 
termination, any variation of the employment contract and/or conditions or 
any other matters or circumstances that might be relevant. 

A failure to do so is an offence 

To give employers a share of responsibility for preventing breaches of work-
related visa and permit conditions  

Every employer must make available their time and wage records, and other 
relevant records, to an Immigration Officer for the purpose of enabling the 
officer to determine: 

• whether a non-Cook Islander is complying with work-related conditions 
of his or her permit 

• whether an employer is complying with the employer’s obligations 
(which, to avoid doubt, includes the obligation not to commit an 
offence) under this Act 

• the location of a non-Cook Islander who is unlawfully in the Cook Islands 
and/or who is liable for removal or deportation  

• whether a non-Cook Islander who is working for an employer is entitled 
to work and/or entitled to work for that employer. 

A failure to do so is an offence 

These are standard provisions that will be necessary for Cook Islands 
Immigration to enforce conditions. They are not currently framed to enable 
Labour officials to enforce labour conditions as this is out of scope of the 
immigration legislation. 

Information sharing may enable Cook Islands Immigration to share the 
information it discovers with the Ministry of Internal Affairs (Labour 
Division) for the purposes of law enforcement 

Every employer who employs a non-Cook Islander must ensure that the 
employee has a written contract for employment that meets the minimum 
terms and conditions required by the Employment Relations Act and 
includes: 

• the date the agreement commences 

To place an obligation on employers to have lawful, written employment 
agreements with all non-Cook Islanders they employ. 

To make it clear that all non-Cook Islander employees have the same rights 
and entitlements as Cook Islanders and must have a lawful contract. And, to 
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Key provisions Reason for provision 

• if the agreement is for a fixed term - the date the agreement expires 

• the names of the employee and employer 

• a description of the work to be performed by the employee 

• the employee’s normal hours of work 

• provisions for payment of wages or salary, annual leave, public holidays 
and sick leave 

• procedures for resolution of employment disputes. 

A failure to do so is an offence 

provide protection to non-Cook Islander workers by requiring the contract 
must be written and cannot be verbally agreed. 

This provision is included due to concerns raised by Labour (and others) 
about migrant worker exploitation and is designed to ensure that Cook 
Islands Immigration has a point of leverage to decide Work Visa and Permit 
applications 

An employer that wishes to recruit a non-Cook Islander for work, or that is 
a sponsor for a non-Cook Islander for a visa or permit, is required to: 

• assist the non-Cook Islander to comply with any prescribed and specified 
requirements or conditions of the non-Cook Islander’s visa or permit 

• comply with any prescribed and specified sponsorship obligations that 
have been imposed on them. 

A failure to do so is an offence 

To ensure that obligations can be placed on employers, including through 
sponsorship 

An employer that wishes to recruit a non-Cook Islander for work may be 
required to prove they have made reasonable and genuine attempts to fill 
the vacant position/s with Cook Islanders or Permanent Residents 

To reinforce any provisions that are set out in regulations or policy 

No employer or their associates may use their role or status to coerce, 
threaten or deceive, or otherwise exploit a non-Cook Islander, including 
compelling them to work outside the terms and conditions of their contract 
or outside the law.  

No employer or their associates may hold or withhold any details or 
documents, or other materials or monies, or other things that belong to a 
non-Cook Islander. 

A provision to extend the worker exploitation provisions of the Crimes Bill 
to cover situations where a non-Cook Islander is lawfully in the Cook Islands. 

The terms coerce, threaten and deceive could be defined consistently with 
the Crime Bill 
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Key provisions Reason for provision 

No employer or their associates shall use any details or documents, or other 
materials or monies, or other things that belong to a non-Cook Islander to 
influence them, their immigration status or the effective functioning of the 
immigration system. 

To do so is an offence 
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Education and intern provider responsibilities 

The responsibilities placed on education and intern providers are outlined below and provide a framework for an export education sector to be developed in 
the Cook Islands within a decent legislative framework. 

Key provisions Reason for provision 

Every education or intern provider must take reasonable steps to ensure 
that a non-Cook Islander who is 18 years old and over and enrolled in a 
course or granted an internship is entitled to study in Cook Islands. A failure 
to do so is an offence 

In this case, reasonable steps mean: 

• asking their prospective student or intern for evidence that they are a 
Cook Islander or Permanent Resident (and retaining a copy of the 
evidence provided) 

• asking their prospective student or intern for evidence of their 
entitlement to study (and retaining a copy of the evidence provided) 

• seeking their prospective student’s or intern’s signed permission to 
contact Cook Islands Immigration to seek evidence of their entitlement 
to study (and providing a copy of that sign permission to Cook Islands 
Immigration, and retaining a copy of the evidence provided) 

To give education and intern providers a share of responsibility for 
preventing breaches of permit conditions and other illegal activities. 

This responsibility is accompanied by a penalty system where an education 
or intern provider fails to meet their obligations. Education providers will, 
however, be protected from committing an offence where they enrol a 
minor (under the age of 18 years old). This is necessary to ensure compliance 
with obligation under the United Nations Convention on the Rights of the 
Child (UNCROC) 

Every education or intern provider who enrols or engages a non-Cook 
Islander who is not a Permanent Resident in a course of study or internship 
must inform Cook Islands Immigration of any changes to the non-Cook 
Islander’s enrolment or engagement, including changes such as: 

• their cessation of their study or internship 

• their expulsion from their course or internship 

• any variation of the course of study or conditions of internship 

• any other matters or circumstances that might be relevant. 

To give education and intern providers a share of responsibility for 
preventing breaches of permit conditions. Again, education providers will be 
protected from prosecution where the matters are about a minor 
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Key provisions Reason for provision 

A failure to do so is an offence 

Every education or intern provider must make available their enrolment 
and/or attendance records and other relevant records, to an Immigration 
Officer for the purpose of enabling the officer to determine: 

• whether a non-Cook Islander is complying with the conditions of his or 
her permit 

• whether the education or intern provider is complying with the 
provider’s obligations (which, to avoid doubt, includes the obligation 
not to commit an offence) under this Act  

• the location of a non-Cook Islander who is liable for removal or 
deportation  

• whether a non-Cook Islander who is studying for an education or 
undertaking an internship is entitled to study. 

A failure to do so is an offence 

To enable Cook Islands Immigration to check and enforce education and 
intern provider obligations and those of Study Visa and Permit holders 18 
years old and over. Again, education providers will be protected from 
prosecution where the matters are about a minor 

Every intern provider who engages a non-Cook Islander must ensure that 
the intern has a written agreement covering the terms and conditions of the 
internship that includes: 

• the date the internship commences 

• date the internship expires 

• the names of the intern provider and intern 

• a description of the learning or experience goals of the internship 

• a description of the work to be performed by the intern 

• the intern’s normal hours of work 

• the intern’s revenue management division number (if being paid) 

To place an obligation on intern providers to have a written agreement with 
any intern they engage. 

To make it clear that all non-Cook Islander interns have the right to clarity 
about the terms of their internship and to fair treatment.  

This provision is included to prevent the exploitation of interns and is 
designed to ensure that Cook Islands Immigration has a point of leverage to 
decide Study Visa and Permit applications 
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Key provisions Reason for provision 

• provisions for payment of wages or salary, any stipend, annual leave, 
public holidays and sick leave 

• procedures for resolution of disputes associated with the internship. 

A failure to do so is an offence 

An education or intern provider is required: 

• support a student or intern to comply with any prescribed and specified 
requirements of their visa or permit 

• comply with any prescribed and specified sponsorship obligations 
imposed on them. 

A failure to do so is an offence 

To ensure that obligations can be placed on education or intern providers, 
including through sponsorship. Again, education providers will be protected 
from prosecution where the matters are about a minor 

No education or intern provider, or their associates, may use their role or 
status to coerce, threaten or deceive, or otherwise exploit a non-Cook 
Islander, including compelling them to work or study outside the terms and 
conditions of their contract, enrolment or outside the law.  

No education or intern provider, or their associates may hold or withhold 
any details or documents, or other materials or monies, or other things that 
belong to a non-Cook Islander. 

No education or intern provider, or their associates shall use any details or 
documents, or other materials or monies, or other things that belong to a 
non-Cook Islander to influence them, their immigration status or the 
effective functioning of the immigration system. 

To do so is an offence 

A provision to extend the provisions exploitation of the Crimes Bill to cover 
situations where a non-Cook Islander is lawfully in the Cook Islands. This 
provision needs to cover coercion by an education provider, but most 
importantly an intern provider (as a non-Cook Islander may be working for 
such a provider). 

The terms coerce, threaten and deceive could be defined consistently with 
the Crime Bill 

No education provider can be fined or prosecuted for enrolling a non-Cook 
Islander minor under the age of 18 years old in educational or schooling 
activities 

This provision should protect education providers for enrolling minors in 
school, and otherwise not meeting their obligations to report on the minor 
or any change in their circumstance. It is intended to assist the Cook Islands 
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Key provisions Reason for provision 

to comply with the UNCROC by ensuring minors can be enrolled in school, 
and the school does not have to be concerned over their immigration status. 

The protections for education providers should not extend to intern 
providers as the focus in on protecting the minor’s right to primary and 
secondary education. 

This provision could be placed here, or with the offence provisions, 
whichever seems more appropriate 
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Part 13: Information collection, sharing and data protection 

Purpose of the information collection, sharing and data protection section 

Cook Islands Immigration needs to be able to share information with government agencies in the Cook Islands and overseas. Immigration should be able to 
share information to support the effective functioning of the immigration system and the prevention and detection of immigration offences, including 
immigration offences in other jurisdictions; this is important to Cook Island Immigration’s ability to contribute to the effective management of people 
movement in the international environment. In a small country such as the Cook Islands, it is also useful to enable information sharing to support effective 
governance and the health and wellbeing of the Cook Islands. 

Key provisions Reason for provision 

Cook Islands Immigration may provide information to an employer, 
education provider or intern provider, or other third party, for the purpose 
of verifying whether a non-Cook Islander has an entitlement to work or 
study. 

The employer, education provider or intern provider, or other third party, 
must supply signed permission from the non-Cook Islander to access this 
information 

To allow for the sharing of certain information with employers and 
education providers, and others to help them avoid employing or enrolling 
people without entitlement 

The Principal Immigration Officer may receive the birth and death 
information of non-Cook Islanders, from agencies within the Cook Islands or 
overseas, to support effective immigration decision-making including the: 

• obligations placed on the parent(s) of non-Cook Islanders to register 
their children’s birth with Cook Islands Immigration 

• permanent residence application process which restricts the number of 
Permanent Residence certificates that can be held at one time 

To all for the receipt of birth and death information 

The Principal Immigration Officer may share with, and receive from, any 
other Cook Islands government agency or international agency, information 
and intelligence in order to: 

To provide a legal basis for disclosing information between government 
agencies nationally and internationally 
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Key provisions Reason for provision 

• detect, prevent, investigate, prosecute and respond to offences or 
suspected offences against this Act or other Acts in the Cook Islands and 
overseas 

• support the effective governance of the Cook Islands and to support the 
effective operation of other government agencies 

• support the health and well-being of the Cook Islands and the Cook 
Island community 

Carry over section 7 of the Entry, Residence and Departure Amendment Act 
2017 (inserting new Part 5A into the Entry, Residence and Departure Act 
1971-71) with any necessary revisions for consistency 

Add to new 28D that, nothing in this Part prevents or limits the disclosure of 
information outside the terms of an agreement where the Principal 
Immigration Officer is reasonably satisfied that the release of the 
information is necessary for the maintenance of the law of the Cook Islands 
or overseas country to which it is disclosed 

To carry over the new information sharing provisions under agreement, but 
to also provide for ad hoc sharing to support maintenance of the law 
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Part 14: Immigration powers 

Purpose of the immigration powers section 

The effective functioning of the immigration system relies on Cook Islands Immigration, and immigration and other officers making decisions and exercising 
powers. It is necessary and useful for immigration legislation to clearly detail the powers of immigration and other officers and the circumstances in which 
they can be exercised; these circumstances should not be without limitation. 

Note: The drafting of these provisions will require revision of the provisions for “border officers” in the Crime Bill. This legislation should contain all the 
powers necessary for Cook Islands Immigration to manage the immigration system. Care is needed to ensure that the Crimes Bill will not bestow 
immigration powers on any officers. Liaison with the Crown Law Office on this matter may be required. 

General powers to require information 

Immigration needs information to make good decisions and take appropriate actions. The provisions below provide that information can be required in certain 
circumstances, in particular, to support the maintenance of the immigration system and the prevention and detection of immigration offences. 

Key provisions Reason for provision 

For the purposes of lawfully exercising powers, functions and duties under 
this Act, the Principal Immigration Officer or an Immigration Officer, or a 
Designated Officer in a designated place, may question: 

• any person seeking permission to travel to, enter or stay in the Cook 
Islands to determine their immigration status and entitlements 

• any person who the officer suspects to have committed an offence 
under this Act 

• any person who the officer believes suspects can give information on 
the above persons or about the above offences. 

This is a delegable power 

To enable officers a limited power to question any person about their 
immigration status, and a more general power to question people about 
immigration offences. 

The “any person” is deliberate, meaning that an officer may question a Cook 
Islander as well as non-Cook Islanders. 

The Designated Officer’s powers are ring-fenced to apply within designated 
places (essentially at the border). In other cases, the exercise of compliance 
powers should be by a Cook Islands Immigration Office who is a compliance 
officer (or Police Officer which is why the power should be delegable) 

For the purposes of lawfully exercising powers, functions and duties under 
this Act, the Principal Immigration Officer or an Immigration Officer or a 
Designated Officer in a designated place, may require any person to supply 

To enable Immigration Officers a power to request information and 
documents to support the effective functioning of the immigration system. 
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Key provisions Reason for provision 

relevant details and produce relevant documents, or provide the location of 
those details or documents. 

This is a delegable power 

The “any person” is deliberate, meaning that an Immigration Officer may 
question a Cook Islander as well as non-Cook Islanders. 

The Designated Officer’s powers are ring-fenced to apply at the border. In 
other cases, the exercise of compliance powers should be by a Cook Islands 
Immigration compliance officer (or Police Officer which is why the power 
should be delegable) 

For the purposes of lawfully exercising powers, functions and duties under 
this Act, the Principal Immigration Officer or an Immigration Officer, or a 
Designated Officer in a designated place, may require any person to provide 
the location or whereabouts a non-Cook Islander who has acted in 
contravention of the Act or regulations, is unlawfully in the Cook Islands or 
is liable for removal or deportation, or in breach of their visa or permit 
conditions. 

This is a delegable power 

To enable Immigration Officers to require the provision of the location or 
whereabouts of a non-Cook Islander that may be in breach of their 
immigration obligations. 

The Designated Officer’s powers are ring-fenced to apply within designated 
places (essentially at the border). In other cases, the exercise of compliance 
powers should be by a Cook Islands Immigration Office who is a compliance 
officer (or Police Officer which is why the power should be delegable) 

Where details or documents are provided to an officer, those details may be 
recorded and documents can be seized or copied. 

The Principal Immigration Officer, an Immigration Officer or Designated 
Officer may endorse any recorded details or documents as being true 
representations or copies to enable their use in decisions or actions 
undertaken under this Act or other Acts. 

This is a delegable power 

To enable details to be recorded and copies of documents to be taken and 
used as true records. This is a general power available to any officer exercise 
the powers of request. 

It may or may not be necessary, or could potentially be combined with, the 
provision for evidence in proceedings (set out later) 
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Key provisions Reason for provision 

The Principal Immigration Officer or an Immigration Officer, or a Designated 
Officer in a designated place, may require any person to provide biometric 
information where he or she believes on reasonable grounds the person is 
a non-Cook Islander who has acted in contravention of the Act or 
regulations, is unlawfully in the Cook Islands or is liable for removal or 
deportation, or in breach of their visa or permit conditions. 

The purpose of requiring the provision of biometric information is to enable 
the current or future identification of the person. 

Where the person refuses to comply with the requirement, a Judge of the 
High Court can issue an order compelling the person to provide biometric 
information. 

This is a delegable power 

To enable the identity of a person to be confirmed where they are 
withholding identity detail and are suspected of being subject to the 
provisions of the Act. 

The Designated Officer’s powers are ring-fenced to apply within designated 
places (essentially at the border). In other cases, the exercise of compliance 
powers should be by a Cook Islands Immigration Office who is a compliance 
officer (or Police Officer which is why the power should be delegable) 

The Principal Immigration Officer or an Immigration Officer may seize and 
hold the evidence of identity documents and travel documents of a non-
Cook Islander in order to: 

• establish whether the documents are genuine  

• preserve the documents as evidence 

• facilitate the non-Cook Islander’s departure, removal or deportation. 

This is a delegable power 

To make clear the circumstances in which a passport can be held by 
immigration. 

The power should be delegable so that it can be delegated to Police Officers 
and other enforcement officers if required. 
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Powers at the border 

The provisions below set out immigration powers at the border. The powers are relatively significant as this is necessary for border security and to ensure 
the effective operation of the immigration system. 

Key provisions Reason for provision 

The Principal Immigration Officer may designate a place (a designated 
place) for the purposes of exercising immigration functions at the border, 
including enabling the imposition of immigration obligations on craft, 
persons in charge of craft, and persons arriving in and departing from the 
Cook Islands. 

Where a place is designated, the Principal Immigration Officer must notify 
of its designation through the Cook Islands Gazette 

To give the Principal Immigration Officer the power to create designated 
places for the purposes of immigration control and to notify those places. 

This provision is needed to apply the arrival and departure obligations 

The Principal Immigration Officer, an Immigration Officer and a Designated 
Officer may at any time without a warrant and solely on the basis of this 
provision enter any place that is a designated place under this Act, including 
any building or craft in that place for the purposes of carrying out his or her 
functions. This permission applies regardless of whether the designated 
place is on privately owned land and includes privately owned property in a 
designated place 

This is a delegable power 

To ensure Immigration Officers and Designated Officers can accesses the 
places designated for immigration control where they are privately 
owned/operated airports or ports, or other such places, and any craft in 
those places. 

The drafting should provide that Designated Officer have all the powers 
necessary to operate in a designated place, including grant (and cancelling) 
visas and permits.  

The power should be delegable so that it can be delegated to Police Officers 
and Customs Officers if required. The drafting should also be cross 
referenced against section 308 of the Crimes Bill. It limits an Immigration 
Officers power of entry and search to the detection of specific offences. This 
provision is much more broad, allowing them to enter at any time 

For the purposes of lawfully exercising powers, functions and duties under 
this Act, the Principal Immigration Officer, an Immigration Officer or 
Designated Officer may, without a warrant, and with reasonable force if 
necessary, enter and search:  

• any ship, aircraft or vehicle in, or seeking entry to, the Cook Islands 

To create powers of entry and search at the border support the effective 
functioning of the immigration system. There is a deliberate distinction 
between enabling the search of a craft in or seeking entry and places in a 
designated place of arrival. Powers of search in the Cook Islands are 
provided for below. 
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Key provisions Reason for provision 

• any place, building or premises in a designated place  

• any baggage accompanying any craft or person 

This is a delegable power 

The power should be delegable so that it can be delegated to Police Officers 
and Customs Officers if required. The drafting should also be cross 
referenced against section 308 of the Crimes Bill. It limits an Immigration 
Officers power of entry and search to the detection of specific offences. This 
provision is much more broad, allowing them to enter and search to ensure 
compliance with the legislation 

For the purposes of lawfully exercising powers, functions and duties under 
this Act, the Principal Immigration Officer, an Immigration Officer or a 
Designated Officer may, without a warrant, and with reasonable force if 
necessary, search any person who arrives in Cook Islands from another 
country if: 

• the officer has demanded the production of the prescribed entry 
information and the person has failed to comply with that demand 

AND 

• the officer believes on reasonable grounds that some or all of the 
required documents and information are hidden on or about the person  

This is a delegable power 

This creates a limited power to search a person. 

The power should be delegable so that it can be delegated to Police Officers 
and Customs Officers if required 
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Powers in the Cook Islands 

The provisions below include providing for Cook Islands Police to assist Immigration Officers and enable a limited search and entry for immigration purposes. 

Key provisions Reason for provision 

For the purposes of exercising powers, functions and duties under this Act, 
the Principal Immigration Officer and an Immigration Officer may, without 
a warrant, and with reasonable force if necessary, enter and search any 
vehicle and building or premises in which the officer believes on reasonable 
grounds is a non-Cook Islanders who may be unlawfully in the Cook Islands, 
liable for removal or deportation, or in breach of their visa or permit 
conditions. 

This is a delegable power 

To create a limited power of entry and search without a warrant to locate 
non-Cook Islanders liable for removal or deportation in the Cook Islands.  

The power should be delegable so that it can be delegated to Police Officers 
and other enforcement officers if required 

For the purposes of exercising powers, functions and duties under this Act, 
the Principal Immigration Officer and an Immigration Officer may, with a 
warrant issued by a registrar or a Judge of the High Court, and with 
reasonable force if necessary, enter and search any vehicle and building or 
premises in which the officer believes on reasonable grounds: 

• an immigration offence is being committed or evidence of an 
immigration offence that is being committed will be found 

• they will find evidence of a non-Cook Islander or other person’s non-
compliance with their immigration obligations. 

This is a delegable power 

To create a limited power of entry and search to prevent, detect and 
prosecute offences. 

The power should be delegable so that it can be delegated to Police Officers 
and other enforcement officers if required 

The Principal Immigration Officer and an Immigration Officer may secure 
any vehicle, building or premises where they suspect it contains evidence of 
offence other than an immigration offence, to enable that place to be search 
and further secured by the Cook Islands Police or other responsible agency 

This is a delegable power 

To enable a place to be secured if, as part of dealing with an immigration 
matter, evidence of other crimes is discovered and should be investigated 
by the Police of 
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Key provisions Reason for provision 

For the purposes of lawfully exercising powers, functions and duties under 
this Act, the Principal Immigration Officer or an Immigration Officer may, 
without a warrant, and with reasonable force if necessary, search any 
person: 

• the officer has demanded the production of the person’s evidence of 
identity and they have not provided it 

AND 

• the officer believes on reasonable grounds that the person is a non-
Cook Islander and their evidence of identity is hidden on or about the 
person  

This is a delegable power 

This creates a limited power to search a person believed to be a non-Cook 
Islander It is to establish their identity and may have the consequential 
effect of enabling evidence of identity documents to be seized. 

The power should be delegable so that it can be delegated to Police Officers 
and other enforcement officers if required 
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Powers on removal or deportation 

The provisions below provide for some significant powers to seize cash or goods off a non-Cook Islander to enable their removal or deportation, or to require 
a non-Cook Islander to stay in the Cook Islands where directed by a Judge of the High Court. 

Key provisions Reason for provision 

Where a non-Cook Islander is unlawfully in the Cook Islands or otherwise 
liable for removal or deportation the Principal Immigration Officer or an 
Immigration Officer may require the person to surrender any travel tickets, 
or cash, or other goods or security in place of travel tickets, and these may 
be used towards effecting the person’s removal, deportation or departure 

This is a delegable power 

To give powers to confiscate documents or items that may assist with 
removal from Cook Islands. 

The power should be delegable so that it can be delegated to Police Officers 
and other enforcement officers if required 

The Principal Immigration Officer or an may seize and hold the evidence of 
identity documents or travel documents of a person and prevent their 
departure where a Judge of the High Court orders so on the grounds that 
the person owes a debt to the Crown, is involved in court proceedings, or 
where departure would not be in the interests of justice or national security 

This is a delegable power 

To prevent people from leaving when there are good grounds for doing so, 
and the Judge has issued a ruling. This provision should be drafted to cover 
both Cook Islanders and non-Cook Islanders. 

There may be a limited range of circumstances were the Cook Islands wants 
a non-Cook Islander to stay even where they may be liable for removal or 
deportation. There may be cases where preventing a person from leaving 
where fines or penalties are due is useful, or to undertake criminal 
proceedings. In the case of criminal proceedings, they may not easily be 
detained under the immigration act (where detention is about assisting 
removal or deportation. 

The power should be delegable so that it can be delegated to Police Officers 
and other enforcement officers if required 
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The exercise of powers 

The provision below will protect officers who are lawfully exercising their powers under the Act. 

Key provisions Reason for provision 

Where the Principal Immigration Officer, an Immigration Officer or 
Designated Officer believes they may be at risk of harm in the course of their 
duties, upon request, Police assistance must be provided 

To underpin police assistance in law. 

This provision may not be necessary but will serve to clarify that the police 
must assist Cook Islands Immigration. The power will would also enable 
them to be compelled to assist if there was some dispute about resources, 
for example. 

There is a question about where it is best placed, as it should provide for 
assistance in all immigration matters including at the border 

No person, including the Minister, Principal Immigration Officer, an 
Immigration Officer, Designated Officer or Police Officer, can be personally 
liable for the exercise of any powers or functions designated to them under 
the provisions of this Act 

To provide reasonable protection to the Minister and others exercising their 
powers under the Act 
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Part 15: Designation and delegation of powers 

Purpose of the provision enabling the designation of powers 

The provisions below establish who holds the powers set out in the Act, and to provide for the power to delegate certain powers. These proposals are 
broadly consistent with the ERD Act but are more up-to-date. They are more detailed than the 2016 policy 

Key provisions Reason for provision 

The Minister holds all the powers granted upon him or her under this act. 
The Minister may delegate all the powers held with the exception of the 
powers to: 

• waive the prohibition of non-Cook Islanders prohibited for serious 
offences or other issues 

• grant permanent residence “absolute discretion” 

• grant permanent residence in excess of the prescribed number 

• apply to the Judge of the High Court to cancel permanent residence  

• cancel permanent residence themselves 

To clearly set out the powers of the Minister, and prevent some from being 
delegated 

The Principal Immigration Officer holds all the powers granted upon him or 
her under this act and all the powers of an Immigration Officer. The Principal 
Immigration Officer may delegate all the powers held with the exception of 
the power to: 

• waive the prohibition of non-Cook Islanders prohibited for moderate 
offences or other issues 

• grant a visa or permit in “absolute discretion” 

The Principal Immigration Officer may exercise powers delegated by the 
Minister 

To clearly set out the powers of the Principal Immigration Officer, and 
prevent some from being delegated 
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Key provisions Reason for provision 

An Immigration Officer holds all the powers granted upon him or her under 
this Act. An Immigration Officer may exercise powers delegated by the 
Minister or Principal Immigration Officer 

To clearly set out the powers of Immigration Officers 

A Designated Officer holds all the powers granted upon him or her under 
this Act. A Designated Officer may exercise powers delegated by the 
Minister or Principal Immigration Officer, and the powers of an Immigration 
Officer delegated to them by the Principal Immigration Officer 

To enable Designated Officers to have specific powers to support the 
immigration system, and to be delegated others. In the case of some 
immigration powers, those powers should generally only be held by an 
Immigration Officer unless the Principal Immigration Officer grants them to 
a Designated Officer. 

It will be necessary for a person on each island of the Cook Islands to be a 
Designated Officer to apply certain border controls, making certain decisions 
and exercising certain powers. This provides for these people to be people 
other than an Immigration Officer employed by the Immigration. 

This provision could also usefully replace section 13 of the current ERD Act 
if it is not drafted with limitations as to the person’s location. 

How additional powers are delegated might depend on the training and 
experience of the person 

A Police Officer holds all the powers granted upon him or her under this Act. 
A Police Officer may exercise powers delegated by the Minister or Principal 
Immigration Officer and the powers of an Immigration Officer delegated to 
them by the Principal Immigration Officer 

This provision in no way limits or restricts the powers of a Police Officer 
granted by virtue of their role or under the provisions of other Acts 

To enable Police Officers to have specific powers to support the immigration 
system, and to be delegated others. 

It is useful to enable the police to exercise certain powers by virtue of their 
role, but to otherwise grant powers so, for example, a Police Officer can be 
a Designated Officer or granted their powers. 

How additional powers are delegated might depend on the training and 
experience of the person 

Where a power under this act is delegated, it must be done in writing and 
signed by the person making the delegation. A record must be retained by 
Cook Islands Immigration and made available upon request 
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Key provisions Reason for provision 

If Principal Immigration Officer, an Immigration Officer, a Designated Officer 
or a Police Officer is convicted of any offence under this Act or an 
immigration-related offence under another Act, the person shall not, 
without the prior consent of a Judge of the High Court, be capable of being 
or continuing to be an officer under this Act 

To ensure that no person who has committed an immigration offence can 
be an officer under the new legislation. If a definition of “immigration-
related” is required, it should provide for any offence related to the travel 
to, entry and stay of a person to the Cook Islands, including the establishing 
of a person’s identity and bona fides. This would mean that a conviction for 
some type of identity fraud or another fraud related to an immigration 
matter would rule the person out of exercising powers. 

This carries over a provision in section 48 of the current ERD Act. It seems 
useful to prevent people who have been convicted of an immigration 
offence from exercising immigration functions but, this sort of provision may 
no longer be necessary 
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Part 16: General offences and penalties 

Purpose of the offences and penalties section 

Immigration offences are offences against the sovereign right of a nation to exercise control of non-nationals travelling to, entering and staying in their 
country. In a global environment immigration fraud and abuse of visas and permits can have significant impacts on safety and security.  

Immigration offences impact the effective functioning of the immigration system. It is important to for immigration legislation to clearly set out offences and 
to have appropriate penalties that create a disincentive to break the law (and to enable and appropriate response where it does occur). 

Evidence in proceedings 

The provision below clarified that copies of documents, signed declarations, etc can be used as evidence in proceedings. 

Key provisions Reason for provision 

For the purposes of any proceedings that may be undertaken under the provisions 
of this Act the following may be accepted as evidence: 

• original documents 

• copies of documents that have been made by an Immigration Officer 

• statements of facts signed by an Immigration Officer 

• evidence that is considered satisfactory for use by the Judge of the High Court. 

Where details or documents are provided to an officer, those details may be 
recorded or documents copied. 

Some documents such as the arrival card are used by multiple 
agencies and it may be that originals are not always available to 
Cook Islands Immigration. 

Ultimately, there is a need for flexibility in what can be accepted as 
evidence in the decision making process and in the courts. 
Reference should be made to the provisions related to evidence in 
the drafting of these provisions – to ensure the intended flexibility 
it maintained with as much legislative consistency as possible 
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Being unlawfully in the Cook Islands 

The offence of being unlawfully in the Cook Islands is created by the provision below. 

Offences Suggested penalty Comment 

Every non-Cook Islander who is unlawfully in the Cook 
Islands commits an offence. 

The offence may be proceeded against by filing a 
prosecution (except where excluded from doing so under 
the Crimes Act) or by issuing a daily administrative fine 

The maximum penalty for the offence on 
prosecution is $NZD 10,000 

The daily administrative fine offence, if issued, 
$NZD 500 per day 

This provision will need to be drafted with 
reference to Part 17 of the Crimes Bill, which 
places some limitations on the ability to 
prosecute smuggled or trafficked people for 
their unlawful status 

The daily infringement fines can be issued individually or 
as a lump sum in one notice. The fine notice must include 
the following particulars: 

• an administrative fine notice number (issued by 
Cook Islands Immigration for their own reference) 

• date of administrative fine notice 

• the known name of the person to whom the 
administrative fine notice was served 

• a short summary of the alleged administrative fine 
offence details, including the offence reference to 
the Act 

• the start date on from which the daily fine has been 
calculated 

• the date until which the daily fine in the fine notice 
has been calculated 

• the fine payable being $NZ 500 for each day that the 
person has been unlawfully in the Cook Islands 

• the issuing officer’s name 

To ensure that the person is reasonably 
informed about an infringement fine and how 
it can be paid 
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Offences Suggested penalty Comment 

• the method administrative fine notice served by 
being physical service, email, letter or other 
telecommunications 

• address of service to where the notice was served 

• date administrative fine notice served 

• the procedures for payment of administrative fine 
within 28 days of the notice being served including 
that the fine may be paid by: 

o cash, in the Cook Islands Immigration Office, 
in Avarua, Rarotonga 

o cheque, made out to Cook Islands 
Immigration and sent to the Principal 
Immigration Officer, Cook Islands 
Immigration Office, in Avarua, Rarotonga 

• the following statement of the consequences of not 
paying: 

If, within 28 days after service of this notice, you have not 
paid the administrative fine you will become liable to pay 
costs in addition to the fine specified in this notice 
associated with Cook Islands Immigration pursuing the 
payment of the fine. Cook Islands Immigration may seek 
to prosecute you as a result of non-payment. The costs 
payable on prosecution may be up to $NZD 50,000. You 
may also be prevented from travelling to, entering or 
staying in the Cook Islands while the fine is outstanding 
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Obstructing exercise of powers 

The offence of obstruction is created by the provision below. 

Offences Suggested penalty 

Every person commits an offence who refuses or fails to comply with any request or 
requirement of an Immigration Officer or Designated Officer in accordance with the 
Act, including to produce any information or document, to remain in a specified 
area, to provide biometric information, or the officer’s exercise of any other power 

3 months, or $NZD 10,000, or both 
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Provision of false information 

The provision of false information challenges the effectiveness of the immigration system to operate effectively. A range of offenses associated with the 
provision of false information are set out below. 

Offences Suggested penalty 

Every person commits an offence who makes any alteration to a visa or permit 
issued under this Act, including to detach that visa or permit from a passport or 
certificate of identity, or otherwise wilfully destroys or damages a visa or permit 

7 years, or $NZD 100,000, or both 

Every person commits an offence who makes any statement, or provides any 
information, evidence or submission, or produces any document knowing that it is 
false or misleading, or fails to comply in any way with the person’s responsibilities 
as set out in this Act 

7 years, or $NZD 100,000, or both 

Every person commits an offence against this Act who, not being an Immigration 
Officer or a Designated Officer: 

• after the person to whom a form (that is required to be completed for the 
purposes of this Act) relates has signed it and declared its contents to be true: 

o alters information entered on it 

o enters further information on it 

o alters any material attached to it 

o attaches any material or further material to it 

AND 

• allows the form to leave his or her possession without writing on it and signing 
a statement of: 

o the information or material that has been altered, entered, or attached; 
and 

7 years, or $NZD 100,000, or both 



NOT GOVERNMENT POLICY 

160 

 

Offences Suggested penalty 

o why and by whom the information or material has been altered, 
entered, or attached 

Every person commits an offence against this Act who, for the purpose of 
encouraging, inducing, deterring, or preventing immigration to Cook Islands of any 
person or class of persons, publishes, disseminates, or causes or procures the 
publication of any information or representation knowing that the information or 
representation is false or misleading 

7 years, or $NZD 100,000, or both 
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Aiding and abetting 

Aiding and abetting immigration offensives disrupts the effective operating of the immigration system. An offence, with a serious penalty, is created below. 

Offences Suggested penalty Comment  

Every person commits an offence who, whether in or 
outside Cook Islands, aids, abets, incites, counsels, or 
procures any other person to enter or remain in Cook 
Islands unlawfully, or to breach any condition of a visa or 
permit, or to complete a document in a manner that is 
known to be false or misleading 

7 years, or $NZD 100,000, or both This section will need to be drafted 
consistently with Part 17 of the Crimes Bill, 
which deals specifically with smuggling and 
trafficking (in particular, the unlawful entry of 
a person) 
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Fraud and imposters 

The use of false identities undermines immigration decision making and an offence for this is created below. 

Offences Suggested penalty Comments 

Every person commits an offence who, whether in or 
outside Cook Islands:  

• uses or seeks to use an immigration or identity 
document knowing it relates to another person, or 
knowing that it is forged or fraudulently obtained 

• sells, lends, hires or gives an immigration or identity 
document relating to them to another person 
knowing the recipient will, or intending the recipient 
to, use it falsely or sell, lend, hire, or give it 

7 years, or NZD 100,000, or both 
This section should be drafted with reference 
to clause 300 of the Crimes Bill with relation 
to travel and identity documents. There are 
some key differences between the provisions 
with the Crimes Bill including the concept of 
“material benefit” which should not apply 
here (as the use or attempted use of the 
document is the offence here). An offence is 
also created in relation to the provision of an 
immigration or identity document for misuse. 
 
Of note, the Crimes Bill does not include the 
concept of an “immigration document” which 
might include an application form, letter of 
grant, visa or permit 

Every person commits an offence against this Act who, 
not being an Immigration Officer or a Designated Officer, 
personates or pretends to be an Immigration Officer or a 
Designated Officer 

7 years, or NZD 100,000, or both 
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Sponsorship and bond offences 

Offences Suggested penalty 

A person commits an offence where a sponsored or bonded person’s wages and 
entitlement is withheld, any other mechanism used to charge the person for their 
sponsorship or bond; be it through monetary or other means.  

The offence may be proceeded against by filing a prosecution or by issuing an 
administrative fine. 

The maximum penalty for offence $NZD 10,000 

The administrative fine for each offence, if issued, $NZD 5,000 

The fine notice must include the following particulars: 

• an administrative fine notice number (issued by Cook Islands Immigration for 
their own reference) 

• date of administrative fine notice 

• the known name of the person to whom the administrative fine notice was 
served 

• a short summary of the alleged administrative fine offence details, including 
the offence reference to the Act 

• the start date on from which the daily fine has been calculated 

• the date until which the daily fine in the fine notice has been calculated 

• the fine payable being $NZ 5,000 

• the issuing officer’s name 

• the method administrative fine notice served by being physical service, email, 
letter or other telecommunications 

• address of service to where the notice was served 

• date administrative fine notice served 

• the procedures for payment of administrative fine within 28 days of the notice 
being served including that the fine may be paid by: 

To ensure that the person is reasonably informed about an 
infringement fine and how it can be paid 
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Offences Suggested penalty 

o cash, in the Cook Islands Immigration Office, in Avarua, Rarotonga 

o cheque, made out to Cook Islands Immigration and sent to the 
Principal Immigration Officer, Cook Islands Immigration Office, in 
Avarua, Rarotonga 

• the following statement of the consequences of not paying: 

If, within 28 days after service of this notice, you have not paid the administrative 
fine you will become liable to pay costs in addition to the fine specified in this notice 
associated with Cook Islands Immigration pursuing the payment of the fine. Cook 
Islands Immigration may seek to prosecute you as a result of non-payment. The costs 
payable on prosecution may be up to $NZD 50,000. You may also be prevented from 
any further sponsorship or the payment of a bond while the fine is outstanding 
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Carrier offences 

These provisions set out up-to-date offences for carries and provide for infringement fees (or “instant fines”) to be charged against carriers who fail to meet 
their immigration obligations. The obligations on carriers, and the offence provisions, should provide incentives for all carriers to comply with the obligations. 

Key provisions Suggested penalty 

Every carrier or person in charge, of a craft commits an offence if they fail to 
comply with any of their obligations or responsibilities.  

The offence may be proceeded against by filing a prosecution or by issuing 
an administrative fine. 

The maximum penalty for each offence, if prosecuted: 

• For a carrier: $NZD 50,000 

• For a person in charge: 3 months imprisonment or $NZD 25,000, or both 

The administrative fine for each offence, if issued: 

• $NZD 5,000 for a carrier  

• $NZD 2,500 for a person in charge 

The person in charge of the craft that may be subject to prosecution or an 
infringement fine is required to provide all or any of the following 
information: 

• the known name of the person in charge of the craft 

• the date of birth of the person in charge of the craft 

• the full residential address and, if different, the full postal address of the 
person in charge of the craft 

• the legal name of the carrier of the craft 

• the full postal address of the carrier of the craft 

• an electronic address for service for the carrier 

• an electronic address for service for the person in charge of the craft 

To enable a fine to be appropriately issued 

Every infringement fine must include the following particulars: To ensure that the person is reasonably informed about the fine and how it 
can be paid 
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Key provisions Suggested penalty 

• an administrative fine notice number (issued by Cook Islands 
Immigration for their own reference) 

• date of administrative fine notice 

• the company name of the carrier or full name of the person in charge of 
the craft 

• the full name of the person to whom the administrative fine notice was 
served 

• a short summary of the alleged administrative fine offence details, 
including the offence time, place and nature, with reference to the Act 

• the fine payable being $NZD 5,000 for a carrier or $NZD 2,500 for a 
person in charge 

• the passengers or crew member’s details (if applicable and available), 
including: 

o known name 

o date of birth 

o nationality 

o travel document number 

o name of craft, voyage or sail number, or flight number (as 
applicable) 

o arrival date 

o arrival place 

• the issuing officer’s name 

• the method administrative fine notice served by being physical service, 
email, letter or fax 

• address of service to where the notice was served 
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Key provisions Suggested penalty 

• date administrative fine notice served 

• the procedures for payment of administrative fine within 28 days of the 
notice being served including that the fine may be paid by: 

o cash, in the Cook Islands Immigration Office, in Avarua, 
Rarotonga 

o cheque, made out to Cook Islands Immigration and sent to the 
Principal Immigration Officer, Cook Islands Immigration Office, 
in Avarua, Rarotonga 

• the following statement of the consequences of not paying: 

If, within 28 days after service of this notice, you have not paid the 
administrative fine you will become liable to pay costs in addition to the 
fine specified in this notice associated with Cook Islands Immigration 
pursuing the payment of the fine. Cook Islands Immigration may seek to 
prosecute you as a result of non-payment. The costs payable on 
prosecution are, for a carrier: $NZD 50,000 or for a person in charge: 3 
months imprisonment or $NZD 25,000, or both. You may also be 
prevented from returning to the Cook Islands while the fee is outstanding 

Any carrier or person in charge of a craft may be prevented from further 
entry to the Cook Islands if they are owing penalties or administrative fines 

To enable carriers to be prevented from re-entering the Cook Islands 
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Employer offences and penalties 

Key provisions Reason for provision 

Every employer commits an offence who: 

a) allows a non-Cook Islander who is not entitled to work to do so, unless 
reasonable steps have been taken to verify that entitlement 

b) fails to report a change in the circumstances of a non-Cook Islander in 
their employment as required by the Act 

c) does not provide access to information to an Immigration Officer 
d) does not have lawful, written employment contract with any non-Cook 

Islander employee that meets the minimum terms and conditions 
required by the Employment Relations Act 

e) allows or continues to allow any non-Cook Islander to work for that 
employer, knowing that the person is not entitled to work under the Act 

f) allows or continues to allow any non-Cook Islander to work for that 
person, knowing that the work is in breach of the conditions of the non-
Cook Islander’s permission to work 

The offence may be proceeded against by filing a prosecution or by issuing 
an administrative fine 

The maximum penalty for offence: 

• (a), (b), (c) and (d) is $NZD 10,000 

• (e) and (f) is $NZD 50,000 

The administrative fine for each offence, if issued: 

• $NZD 5,000 for (a), (b), (c) and (d) 

• $NZD 10,000 (e) and (f) 

To give employers a share of responsibility for preventing breaches of permit 
conditions and other illegal activities and enable prosecution or 
infringement fines. 

It is important that there are clear incentives for employers to abide by their 
obligations and responsibilities and providing for offences and penalties 
supports this. 

Enabling instant fines will provide Immigration with a mechanism to 
immediately respond to an offence, without the need to take a prosecution. 
Prosecution may be reserved for recidivist offenders. 

The proposed penalty and for “knowingly” allowing a non-Cook Islander to 
work in breach is significantly higher given a deliberate decision was made 
to breach the law 

Every infringement fine must include the following particulars: 

• an administrative fine notice number (issued by Cook Islands 
Immigration for their own reference) 

• date of administrative fine notice 

To ensure that the person is reasonably informed about an infringement fine 
and how it can be paid 
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Key provisions Reason for provision 

• the business or organisation name (if applicable) 

• the full name of the person to whom the administrative fine notice was 
served 

• a short summary of the alleged administrative fine offence details, 
including the offence time, place and nature, with reference to the Act 

• the fine payable being: 

o $NZD 5,000 for offences under sections X, X, X and X of the Act  

o $NZD 10,000 for offences under sections X and X of the Act 

• the employee’s details (if applicable and available), including: 

o full name 

o date of birth 

o nationality 

• the issuing officer’s name 

• the method administrative fine notice served by being physical service, 
email, letter or fax 

• address of service to where the notice was served 

• date administrative fine notice served 

• the procedures for payment of administrative fine within 28 days of 
the notice being served including that the fine may be paid by: 

o cash, in the Cook Islands Immigration Office, in Avarua, 
Rarotonga 

o cheque, made out to Cook Islands Immigration and sent to the 
Principal Immigration Officer, Cook Islands Immigration Office, 
in Avarua, Rarotonga 

• the following statement of the consequences of not paying: 
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Key provisions Reason for provision 

If, within 28 days after service of this notice, you have not paid the 
administrative fine you will become liable to pay costs in addition to the 
fine specified in this notice associated with Cook Islands Immigration 
pursuing the payment of the fine. Cook Islands Immigration may seek to 
prosecute you as a result of non-payment. The costs payable on 
prosecution may be up to $NZD 50,000. You may also be prevented from 
sponsoring any further employees in the Cook Islands while the fine is 
outstanding 

Every employer or their associate commits an offence who: 

• uses their role or status to coerce, threaten or deceive, or otherwise 
exploit a non-Cook Islander, including compelling them to work outside 
the terms and conditions of their contract or outside the law 

• holds or withholds any details or documents, or other materials or 
monies, or other things that belong to a non-Cook Islander. 

• uses any details or documents, or other materials or monies, or other 
things that belong to a non-Cook Islander to influence them, their 
immigration status or the effective functioning of the immigration 
system 

The maximum penalty for offence: 

• $500,000 

• imprisonment for a term not exceeding 20 years 

• both. 

To ensure that there is a legislative lever to prosecute employers that exploit 
non-Cook Islander workers (in any case where that exploitation might occur, 
not being linked to their immigration status as per the Crimes Bill).  

The provision includes associates so to make is clear that no person 
associated with the employer in a professional or private capacity can use 
their relationship to exploit a non-Cook Islander. 

The proposed penalty is consistent with the Crimes Bill 
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Education and intern provider offences and penalties 

Key provisions Reason for provision 

Every education or intern provider or their associate commits an offence 
who: 

a) does not provide access to information to an Immigration Officer about 
any student or intern 

b) allows a non-Cook Islander who is not entitled to study to do so, unless 
reasonable steps have been taken to verify that entitlement 

c) fails to report a change in the circumstances of a non-Cook Islander 
enrolled in their institution as required by the Act 

d) does not have a written agreement with any non-Cook Islander intern 
they have engaged in an internship 

e) allows or continues to allow any non-Cook Islander to study with that 
education provider, knowing that the person is not entitled to study 
under the Act  

f) allows or continues to allow any non-Cook Islander to study for that 
person, knowing that the study is in breach of the conditions of the non-
Cook Islander’s permission to study  

The offence may be proceeded against by filing a prosecution or by issuing 
an administrative fine 

The maximum penalty for offence: 

• (a), (b), (c) and (d) is $NZD 10,000 

• (e) and (f) is $NZD 50,000 

The administrative fine for each offence, if issued: 

• $NZD 5,000 for (a), (b), (c) and (d) 

• $NZD 10,000 (e) and (f) 

To give education or intern providers a share of responsibility for preventing 
breaches of permit conditions and other illegal activities and enable 
prosecution or infringement fines but to protect the rights of minors under 
the age of 18 years old. 

It is important that there are clear incentives for education or intern 
providers to abide by their obligations and responsibilities and providing for 
offences and penalties supports this. 

Enabling instant fines will provide Cook Islands Immigration with a 
mechanism to immediately respond to an offence, without the need to take 
a prosecution. Prosecution may be reserved for recidivist offenders. 

The proposed penalty and for “knowingly” allowing a non-Cook Islander to 
study in breach is significantly higher given a deliberate decision was made 
to breach the law 

Every infringement fine must include the following particulars: To ensure that the person is reasonably informed about the fine and how it 
can be paid 
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Key provisions Reason for provision 

• an administrative fine notice number (issued by Cook Islands 
Immigration for their own reference) 

• date of administrative fine notice 

• the name of the educational institution or business or organisation (as 
applicable) 

• the full name of the person to whom the administrative fine notice was 
served 

• a short summary of the alleged administrative fine offence details, 
including the offence time, place and nature, with reference to the Act 

• the fine payable being: 

o $NZD 5,000 for offences under sections X, X, X and X of the Act  

o $NZD 10,000 for offences under sections X and X of the Act 

• the non-Cook Islander’s details (if applicable and available), including: 

o full name 

o date of birth 

o nationality 

• the issuing officer’s name 

• the method administrative fine notice served by being physical service, 
email, letter or fax 

• address of service to where the notice was served 

• date administrative fine notice served 

• the procedures for payment of administrative fine within 28 days of 
the notice being served including that the fine may be paid by: 

o cash, in the Cook Islands Immigration Office, in Avarua, 
Rarotonga 
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Key provisions Reason for provision 

o cheque, made out to Cook Islands Immigration and sent to the 
Principal Immigration Officer, Cook Islands Immigration Office, 
in Avarua, Rarotonga 

• the following statement of the consequences of not paying: 

If, within 28 days after service of this notice, you have not paid the 
administrative fine you will become liable to pay costs in addition to the 
fine specified in this notice associated with Cook Islands Immigration 
pursuing the payment of the fine. Cook Islands Immigration may seek to 
prosecute you as a result of non-payment. The costs payable on 
prosecution may be up to $NZD 50,000. You may also be prevented from 
sponsoring any further students in the Cook Islands while the fine is 
outstanding 

Every education or intern provider or their associate commits an offence 
who: 

• uses their role or status to coerce, threaten or deceive, or otherwise 
exploit a non-Cook Islander, including compelling them to study or work 
outside the terms and conditions of their enrolment or contract or 
outside the law 

• holds or withholds any details or documents, or other materials or 
monies, or other things that belong to a non-Cook Islander. 

• uses any details or documents, or other materials or monies, or other 
things that belong to a non-Cook Islander to influence them, their 
immigration status or the effective functioning of the immigration 
system 

The maximum penalty for offence: 

• $500,000 

• imprisonment for a term not exceeding 20 years 

• both. 

To ensure that there is a legislative lever to prosecute education and intern 
providers that exploit non-Cook Islander workers (in any case where that 
exploitation might occur, not being linked to their immigration status as per 
the Crimes Bill).  

The provision includes associates so to make is clear that no person 
associated with the education or intern provider in a professional or private 
capacity can use their relationship to exploit a non-Cook Islander. 

The proposed penalty is consistent with the Crimes Bill 
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Part 17: Transitional provisions 

Purpose of the transitional provisions 

Transitional provisions are necessary to support the transition from the Entry, Residence and Departure Act 1971-72 (ERD Act) to the new legislation in a fair 
manner.  

Transitional provisions can be very complicated. The proposals seek to make the transition as clear and as simple as possible, by maintaining all people’s 
immigration status, but creating that status under the under the new legislation. 

Key provisions Reason for provision 

Every endorsement of Cook Islander status in the passport of a Cook Islander 
continues to have effect in confirming their status as a Cook Islander to 
access the rights to travel, enter and stay provided under this Act 

To carry over the effect of all endorsements currently held by Cook Islanders 

Every non-Cook Islander in the Cook Islands unlawfully, not subject to an 
exemption from the requirement to hold a permit, any special direction by 
the Minister, or an Immigration Officer, or any other lawful entitlement to 
stay in the Cook Islands, remains unlawfully in the Cook Islands and is 
obliged to leave 

To carry over the status of non-Cook Islanders unlawfully in the Cook Islands 

For the first three months of the operation of this Act, a non-Cook Islander 
unlawfully in the Cook Islands may make an application for any visa or 
permit for which they might qualify to regularise their status in the Cook 
Islands. The making of an application in no way requires a visa or permit to 
be granted and where no application is made, and no permit granted, the 
non-Cook Islander must leave the Cook Islands (or be subject to removal) 

To provide a three month “amnesty” in which non-Cook Islanders unlawfully 
in the Cook Islands can make an application to regularise their status. During 
this timeframe the legislative prohibition on their ability to make an 
application is stayed. 

This is intended to encourage all non-Cook Islander unlawfully in the country 
to come forward and engage with Cook Islands Immigration 

Every application by a non-Cook Islander, for permission to stay in the Cook 
Islands that is currently being considered carries over as a valid application 
for a visa and/or permit under this Act, and can be decided under this Act 

To carry over any applications that are in progress 
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Key provisions Reason for provision 

Every honorary permanent resident of the Cook Islands continues to be an 
Honorary Permanent Resident. No conditions are attached to their 
immigration status 

To recognise the status of honorary permanent residents 

Every Permanent Resident of the Cook Islands continues to be a Permanent. 
No conditions are attached to their immigration status 

To carry over permanent residence status 

Every minor under the age of 18 years old that is a Permanent Resident 
continues to be a Permanent Resident and does not lose that status at the 
age of 16 years old 

To clarify that minors who are permanent residents will not lose their status 
when they are 16 years old (as per the provisions of the Entry, Residence 
and Departure Act 19717-72) 

Every permit holder holds a Special Permit that is subject to the same 
conditions and timeframes as their permit under the ERD Act 

To carry over the status of all non-Cook Islanders with entry permits at the 
time the new legislation comes into force 

Every Special Permit holder subject to these transitional provisions may 
apply to Cook Islands Immigration to transfer their Special Permit to another 
temporary permit under this Act that appropriately corresponds with the 
conditions and timeframes of their special permit 

To enable a transition to a better permit class and type. 

This provision enables a non-Cook Islander lawfully in the Cook Islands to 
transfer their special visa to the most appropriate class and type. 
Immigration will have to be able to manage this, basically issuing a new 
permit under the correct class and type and carrying over conditions and 
timeframes 

A decision on the transfer of a Special Permit to another temporary permit 
is made in “absolute discretion” and cannot be reviewed or appealed 

To protect the decision making process during the transition. 

This provision will prevent any transfer decisions being appealed. It probably 
pushes the boundary of fairness but will be more administratively efficient. 
I’d suggest that the Immigration team put in place a two-person process for 
transferring so there is reasonable certainty of correct decisions   

Every permit holder may apply to Cook Islands Immigration for another 
permit under this Act consistent with this Act, any prescribed regulations or 
specified policies 

To ensure that permit holders retain the right to apply for other visas and 
permits under the provision of the Act 
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Key provisions Reason for provision 

Every non-Cook Islander who may have been liable for removal or 
deportation under the provisions of the ERD Act may remain liable for 
removal or deportation under the provisions of this Act 

To ensure the enactment of new legislation does not provide grounds for 
dispute about a non-Cook Islanders liability for removal or deportation 

Any order by the Minister made under section 29 or 30 of the ERD Act 
remains in force under this Act and all the terms, conditions and 
requirements of the person subject to the order continue to apply 

To ensure all orders remain in force 

Where a person was liable for removal or deportation under the ERD Act 
and no order was issued, that person may be removed or deported under 
the provisions of this Act 

To enable removal or deportation to occur under the provisions of the new 
legislation. 

The appeal rights against removal and deportation are proposed to be more 
restrictive than under the ERD Act. The same or greater rights and 
entitlements would be carried over but this might create some 
administrative complexities. It is worth a discussion 

Where a person was detained under the grounds provided in the ERD Act, 
their detention is carried over subject to the terms and condition imposed 
under that Act. 

When the person is next presented to the Judge of the High Court to have 
their detention reviewed, it can be reviewed and continued under the 
provisions of this Act 

The key differences here will be the timeframes for review of detention. 
Given that the grounds for detention are very clear, and it is done with the 
oversight of the Judge of the High Court, extending the timeframe could be 
reasonably justified. The court does have the discretion to detain “up to” 28 
days so may choose a lesser period 

Any person or officer in command, or other person who may have held a 
debt to the Crown under the provisions of the ERD Act carries over that debt 
and remains liable for its payment. 

Where the person who held a debt under the ERD Act had a right to apply 
to the Judge of the High Court for that debt to be reduced, they may make 
an application to do so with 90 days of the commencement of this Act 

To carry over debts and the entitlement to apply for them to be reduced, 
but to put pressure on the person owing the debt to access the entitlement. 

The limit on the filing of an application should ensure that people can retain 
their right to apply to the Judge of the High Court but, for a limited period. 
This should assist with administrative efficiency and help move people into 
the new legislation sooner rather than later 

Any person who committed an offence under the ERD Act can be prosecuted 
for that offence under that Act 
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Key provisions Reason for provision 

Where a matter, decision or action was taken under the ERD Act and it is not 
subject to a transitional provision under this Act, the ERD Act or this Act may 
apply, providing the most beneficial circumstances 

To cover off any transitionals that might be while ensuring no unintended 
erosion of rights 
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Part 18: Consequential amendments 

Purpose of the consequential amendments 

Consequential amendments are necessary to support the transition from the Entry, Residence and Departure Act 1971-72 (ERD Act) to the new legislation 
and to ensure that references to the ERD Act, and immigration matters are tidied up in other legislation. There are some substantive matters that need to be 
addressed, then a list of legislation where references to the ERD Act will need to be updated to reference the new legislation. 

Key provisions Reason for provision 

Repeal clause 5, schedule three of the Development Investment Regulations This provision lack clarity and has the potential to confuse the role of Cook 
Islands Immigration and the Business Trade and Investment Board (BTIB). 
BTIB should not have powers to grant visas or permits 

Review section 37 of the Customs Revenue and Border Protection Act to 
update references to the new legislation 

With regard to the obligations in relation to immigration controls, this 
section doesn’t really seem necessary at all. However, if it will work 
consistently with the new legislation it is recommended not to remove it as 
it may create doubt 

Review clause 18 of the Crime Bill and consider the need for a definition of 
“ordinary resident” considering the provisions of this Act 

A provision may be necessary for the avoidance of doubt 

Include immigration detention in the definition of “custody” in clause 291(1) 
of the Crimes Bill 

It would be useful to extend this provision to provide that it is an offence to 
abscond from immigration detention 

Delete clause 306 of the Crimes Bill The responsibilities, obligations and offences related to employing non-
Cook Islander and those without entitlement to work is covered by these 
provisions 

Review clause 308 of the Crimes Bill, so that it does not limit an Immigration 
Officer’s powers of entry and search at the board as provided for in this 
legislation 

Clause 308 provides powers of search and detention to investigate 
smuggling, trafficking and slavery offences specifically, whereas Immigration 
Officers have powers of entry and search at the border which are to support 
them exercising functions under this legislation 
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Key provisions Reason for provision 

Review the provisions of the following Acts, to update references to the new 
legislation: 

• Banking Act 2011 

• Copyright Act 2013 

• Crimes Act 1969 

• Crimes Bill 

• Customs Revenue and Border Protection 2015, No 5. 

• Development Investment Act 1995-96 

• Employment Relations Act 2012 

• Juries Act 1968 

• Law Practitioners Act 1993-94 

• Marine Resources Act 2005 

• Public Health Act 2004 

• Race Relations Act 1972 

• Terrorism Suppression Act 2004 

• The Constitution of Cook Islands 

These Acts apply section 2 of the Entry, Residence and Departure Act 1971-
72. The references will need to be updated 

 


